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BANKING LAW JOURNAL DICTUM. 


Alfred F. White, editor and publisher of the Bank1inc Law JourNAL, 
who died December 18, 1917, has been succeeded in those positions by 
his brother, Edward White, who was for several years a member of the 
editorial staff of the pubiication. Mr. White has had many years ex- 
perience in the bank publication field, as writer and business executive, 
and therefore is fully equipped to maintain the present high standard of 
the BANKING Law JouRNAL. He will make no material change in the 
policy of the publication, but will work with an eye single to giving every 
patron the value of his money. The magazine has earned an enviable 
reputation along that line, and it will be maintained. 


Mr. White will be assisted in the work by John Edson Brady, who has 
conducted the legal department of the publication for several years. 
Mr. Brady will continue in charge of that feature. 


PSPSESESLSLSLSLSLe 


BANK HELD LIABLE FOR TURNING DEPOSIT OVER TO 
UNITED STATES MARSHAL. 

Just because a United States Marshal walks into a bank and demands 
it, is no reason why the bank should turn over to the Marshal money 
standing to the credit of one of its depositors. The bank must first 
satisfy itself that the Marshal has the proper authority to receive the 
money. If it develops after the bank has paid the money over that the 
Marshal has not proceeded in the transaction in accordance with 
statutory requirements, then the bank can be compelled to restore the 
amount to the depositor. : 

A situation of this kind arose in the case of Berkman v. New York 
Produce Exchange Bank, published among the legal decisions in this 
issue. The plaintiff in this case was Alexander Berkman who, together 
with Emma Goldman, was found guilty in the United States District 
Court for the Southern District of New York, on July 9th, last, of 
urging resistance to the Federal Selective Draft Law. Berkman was 
sentenced to two years in prison and fined $10,000 by way of punishment 
for his offense. At the time of his conviction he had on deposit in the 
defendant bank the sum of $417.83. Subsequently, the United States 
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Marshal appeared and seized the deposit and paid it over to the Treas- 
urer of the United States to be applied on account of Berkman’s fine. 
It was held that the defendant bank was liable to Berkman for the 
amount of his deposit for the reason that, in collecting the judgment, 
the Marshal had not proceeded in accordance with the requirements of 
the New York Statutes. 

Under the Federal Statutés a United States Marshal has the same 
powers in executing a judgment as a sheriff holding office under the laws 
of the State of New York. In the collection of a judgment execution 
may be issued against “the goods and chattels of a judgment debtor” 
and the sheriff may seize such goods or chattels by virtue of the execu- 
tion. When a person deposits money in a bank it is no longer his money, 
but upon deposit immediately becomes the money of the bank and the 
bank becomes his debtor for the amount. It follows that money on 
deposit in a bank cannot be seized by virtue of an execution. This 
applies to United States Marshals as well as to sheriffs charged with the 
enforcement of the state laws. With reference to the application of a 
bank deposit to the satisfaction of a judgment, the proper method of 
procedure is to have the execution returned by the sheriff marked un- 
satisfied. The judgment creditor may then institute what is known as a 
proceeding supplementary to execution and apply to the court for an 
order permitting the bank to pay to the sheriff the amount of the deposit 
to be applied on the judgment. Because in this instance the marshal 
had not complied with these statutory requirements, the payment by 
the bank was ineffective in law and the plaintiff was entitled to recover 
from the bank the amount of his deposit. 

The above discussion relates, of course, entirely to cases arising in the 
State of New York. Nevertheless, the general principle is true in any 
state, that the payment by a bank of a deposit to an unauthorized public 
official is no defense, when it is subsequently sued by the depositor whose 
money was paid over. 

SRESESESESESESESESE SES, 
PAYING DIVIDENDS OUT OF CAPITAL. 


It is improper to declare a dividend on the capital stock of a corpora- 
tion out of anything except the surplus profits of the corporation paying 
the dividend. This is a simple and well known principle of business 
management. Itisalsothelaw. There is a well understood distinction 
between surplus and capital and it requires no deep knowledge of busi- 
ness finance to draw that distinction. Nevertheless, officers and direc- 
tors of corporations sometimes confuse the two and devote the capital 
of the corporation to a use for which it was never intended. We havea 
situation of this kind when a dividend is declared at a time when there 
is no surplus out of which a dividend is properly payable. The decla- 
ration of a dividend in such circumstances means that the dividend is 
being paid out of the corporation’s capital, a highly improper and illegal 
transaction. 
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The above describes what happened in the case of Wood v. Noyes, 
recently decided by the United States Circuit Court of Appeals and 
published among the legal decisions in this issue. It was here held that 
the officers and directors of the corporation, who participated in the 
declaration and receipt of the dividend, could be compelled to restore 
the amount received by them at the instance of a subsequently appointed 
receiver. It appeared that the bank in question had outstanding capital 
stock amounting to $168,000 and that on April 12th, 1910, the board of 
directors declared a 20 per cent dividend on the par value of the stock. 
It further appeared that at the time this dividend was declared the 
bank had no surplus or undivided profits and that the dividend was 
paid out of the bank’s capital. This action was brought by the receiver 
of the bank against a number of the bank’s directors, officers and stock- 
holders. Three of the defendants were members of the bank’s board of 
directors and as to them the court found that they had knowledge of the 
fact that the bank was insolvent at the time the dividend was declared, 
or could have had knowledge by the exercise of a little diligence. As to 
these three it was held that they would have to restore to the corporation 
the amount received by them respectively. 


COLLECTING DEPOSITOR'S NOTE OUT OF GUARDIANSHIP 
FUNDS. 


Among the legal decisions in this issue we publish still another case 
which illustrates what happens to a bank when it permits a depositor 
to pay his indebtedness to the bank out of funds which he holds as 
guardian. The case is Brovan v. Kyle, recently decided by the Supreme 
Court of Wisconsin. One Lucas, who had been appointed guardian of 
the plaintiff, had an account standing in his individual name in a bank, 
which was one of the defendants in the case, amounting to $6.80. In 
this account he deposited a check for $1,250 payable to himself as 
guardian. At the time of making the deposit he was indebted to the 
bank in the sum of $700 on his promissory note, secured by collateral of 
equal amount. He drew a check for $850 against his account and de- 
livered it to the cashier of the bank, receiving in return his note together 
with the collateral and $150 in cash. The ward subsequently brought 
suit against the sureties on the guardian’s bond and they had the bank 
brought in as a party defendant on the ground that, if they were legally 
responsible to the ward, they had a right of action against the bank. 
It was held that the ward was entitled to recover from the bank $700, 
the amount of the note, together with interest thereon from the date of 
the payment. When the guardian presented the check for deposit in 
his individual account the cashier of the bank was put upon notice by 
the form of the check that the guardian did not own the check in his own 
right. The fact that the cashier did not know the identity of the ward 
was immaterial. The important fact was that he had knowledge of the 
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trust character of the fund and for that reason the bank could not law- 
fully receive any portion of it in payment of the guardian’s personal 
obligation. Cases of this kind are so frequent that it seems like hopeless 
repetition to again refer to the matter. But each new instance that 
arises accentuates the truth of the statement that banks should not 
permit their depositors to place in their individual account funds which 
they hold as guardian, executor, administrator or in any other trust 
capacity. 
NATIONAL BANK ACTING AS BROKER. 


The powers of a national bank do not include the authority to act as 
broker in negotiating loans for other persons. This want of power on 
the part of a national bank is brought out in a recent Oregon decision, 
Pollock v. Lumbermen’s National Bank, reported among the legal de- 
cisions in this issue. 

The plaintiff alleged that, being ignorant of the limitations upon 
national bank powers, he applied to the assistant cashier of the defendant 
bank to aid him, the plaintiff, in lending some of his money. The assist- 
ant cashier represented that the bank was authorized to negotiate loans 
for its depositors and he proceeded to negotiate a loan for the plaintiff. 
Later the assistant cashier informed the plaintiff that he had loaned $900 
on a note signed by J. W. Matthes, secured by a deed to certain real 
estate in Portland, Oregon, and an assignment of a contract for the sale 
of certain otherland. The plaintiff’s complaint went on to relate how the 
securities in question turned out to be worthless and how he was unable 
to collect on the note. One of the defenses set up by the bank was that, 
being a national bank, it had no power to enter into the agreement set 
forth in the complaint. And that defense was held to be good by the 
court, for it has been uniformly held by the courts that national banks 
have no power to negotiate loans for others. 

In the opinion no reference is made to that portion of section 13 of the 
Federal Reserve Act, under which a national bank located in a place, 
the population of which does not exceed 5,000, may “‘act as the broker or 
agent for others in making or procuring loans on real estate located within 
100 miles of the place wherein said bank may be located.’’ There are 
two probable reasons, however, why this statutory provision is not ap- 
plicable. In the first place the transaction presumably occurred prior to 
September, 7, 1916, the date on which the authority to act as broker was 
added to the Federal Reserve Act by amendment. In the second place 
it appears that the bank in question was located in the city of Portland, 
Oregon, which city hardly comes within the term “any place the popula- 
tion of which does not exceed five thousand.” 

SRESESESESETESESES 
BENEFICIARY’S RIGHT TO TRUST FUND. 


The question as to when a beneficiary under a will becomes entitled 
to the principal of a trust fund therein provided arose in the case of Hull 
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v. Farmers Loan & Trust Company, recently decided by the New York 
Court of Appeals. 

It appeared that a testator bequeathed to a trust company the sum of 
$50,000 in trust to pay the income to his son during the lifetime of the 
latter. The will further provided that it was the testator’s wish “that 
my son shall have the principal of said trust fund whenever he has become 
financially solvent and able to pay all his just debts and liabilities from 
resources other than the principal of the trust fund.’”’ Promptly after 
the probate of the will the son adopted the popular method of filing a 
petition in bankruptcy to place himself in a financially solvent condition 
and to bring himself within the condition expressed in the will, on the 
performance of which he should become entitled to the principal. The 
next step was taken by the trust company, which instituted proceedings 
in the Surrogate’s Court for a judicial settlement of the estate and the 
court adjudging that the son had become entitled to the principal of the 
trust fund, it was paid over to him. 

This litigation arose because trustee in bankruptcy, who had not been 
a party to the proceedings before the Surrogate, subsequently brought 
suit against the trust company and the son on the ground that the entire 
fund was required to satisfy the debts proved against the bankrupt estate. 

In holding that the trustee could not lawfully claim the trust fund for 
this purpose the court said: ‘Here the testator has merely prescribed the 
condition on which he will make a gift of the principal. Under the law of 
New York he had the right to provide, in terms, that such payment of 
the principal should be made, only if and when Francis should have 
received in bankruptcy a discharge from his debts and that no part of 
the fund should go to his trustee in bankruptcy. The language used by 
the testator is broader in scope, but manifests quite as clearly, his inten- 
tion that the principal shall not be paid over under circumstances which 
would result in any part of it being applied in satisfying debts previously 
incurred by Francis. The Bankruptcy Act presents no obstacle to carry- 
ing out the testator’s intention.”” The opinion in full is published 
among the legal decisions in this issue. 

bx 0X6 X41 XO X44 X 0%) 


NEW YORK TRUST COMPANIES AND THE PREPARATION OF 
WILLS. 


In the State of New York a trust company is authorized to act as 
executor, administrator, guardian, trustee, etc. This power is given to 
the trust companies by section 188 of the New York Banking Law. 
Trust companies in New York, however, may not render or furnish legal 
advice, or in any other manner assume to be entitled to furnish such 
advice or to practise law. The power to do this is expressly prohibited 
to them by section 280 of the New York Penal Law. This statute de- 
clares a violation of its provisions is a misdemeanor. 

Among the legal decisions in this issue we publish one in which the 
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Appellate Division of the New. York Supreme Court defines the limita- 
tions upon the powers of trust companies in this regard. The company 
involved in this litigation published an advertisement in a daily news- 
paper, suggesting itself as an appropriate adviser to any one con- 
templating the making of a will or the appointing of an executor. The 
advertisement contained the statement that ‘“‘the advice of our trust 
officers is at your service entirely without obligation.’”’ In September, 
1916, one Gregory called at the company’s office with a copy of this 
advertisement in his possession, stating that he wished to see about mak- 
ing a will. The company’s attorney was called in, met Mr. Gregory, 
drew the will, and on the following day supervised its execution. The 
opinion written by Judge Blackmar should be read with careful attention 
by the trust officers of trust companies in New York and in other states 
which have laws similar to those in force in New York. 

In holding that the company had violated section 280 of the Penal 
Law, the court stated: ‘The statute in terms forbids a corporation to 
hold itself out to the public as being entitled to practice law, to render 
or furnish legal services or advice, or to furnish attorneys or counsel to 
render legal services of any kind. This is what the defendant did. Its 
advertisement offered to furnish legal advice. In its preamble it indi- 
cated the importance of knowing what might legally be accomplished by 
a will, and then suggested itself as an appropriate adviser. What it 
actually did was to furnish an attorney at law to give the advice and 
render the services. The attorney was in the employ of a law firm regu- 
larly retained by the defendant. In rendering these services, he was in 
the employ of the defendant, and the services were rendered because of 
that employment. Whether the attorneys were paid specifically for 
these services by the defendant, whether the work was included in the 
general retainer, whether they were at liberty to refuse to perform the 
services unless paid by the party making the will, or whether they were 
paid at all, is unimportant. The evidence permits no other conclusion 
than that the services were rendered because of the attorney’s employ- 
ment by the defendant. Even if the attorneys acted gratuitously, be- 
cause they looked forward to employment in probate proceedings, it was 
employment by the defendant. The attorney served the client because 
of his employment by the defendant, and at the request of defendant. 

‘Motives which often, if not usually, actuate men, would cause some 
attorneys in such a situation to regard primarily the interests of the 
corporation, and secondarily only that of the client. To prevent this 
divided allegiance, this law was passed.” 


TRUST COMPANIES NOT TO DRAW CHATTEL MORTGAGES, 
BILLS OF SALE, ETC. 

Chattel mortgages, bills of sale, powers of attorney and other instru- 

ments of legal character stand on the same footing as wills under section 

280 of the New York Penal Lawreferred toabove. Inthe State of New 
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York trust companies which prepare such instruments for their customers 
or clients violate this statute and are subject to penalty thereunder. It 
was so distinctly held in another recent decision in the Appellate Division, 
Second Department, wherein the trust company involved was fined 
$1,000. The opinion of the court in full is printed among the legal 
decisions in this issue. 

It appeared that the Kings County Bar Association employed a detec- 
tive, who sent his representatives to the offices of the defendant company. 
At their request the employes of the company drew up a chattel mortgage, 
bill of sale, power of attorney, release and receipt, for which services the 
company charged and received the sum of $13. At the trial there was 
introduced in evidence a pamphlet taken from a desk in the defendant’s 
office which contained a schedule of charges for the drawing of legal pa- 
pers. 

In holding that the company had violated the statute the court said: 
“Tn the case at bar, a bill of sale of a store and chattel mortgage thereon 
for part of the purchase price was drawn. This is work which is usually 
done by lawyers. It may not require as deep legal knowledge as the 
organization of a corporation, although both are sometimes done by the 
use of printed blanks which can be bought at a stationery shop; but there 
are questions of law which surround passing title to property and securing 
rights under a chattel mortgage. Advice as to change of possession of the 
chattels and filing the mortgages should be given, and if it was not given 
in this case it furnishes another illustration of the reason why such work 
should not be done by employees of a corporation. It may be hard to 
draw the line and determine exactly what work falls within the condemna- 
tion of the statute, but we do not doubt that drawing bills of sale and 
chattel mortgages, with the advice necessarily attending, constitute legal 
Services, and are included in the term practicing law.” 

The statute contains an exception in favor of corporations authorized 
to engage in the examination and insurance of titles to real property. 
The defendant company had this power under its charter, but it was held 
that the exception did not apply in this instance for the reason that, in 
performing the services in question, the company was not engaged in 
examining or insuring titles to real property. 

A dissenting opinion was filed by Justice Putnam, one of the five 
judges sitting, from which we quote the following: “I cannot find in the 
provision of the Penal Law, under which this prosecution is taken, the 
intent to forbid the drawing up of the evidence of every day transactions, 
such as the buying and pledging of chattels, or even of sales of land 
(which should be equally simple and easy), or the ordinary papers which, 
especially in the country, are well prepared by justices of the peace, local 
conveyancers, or men of good business experience whom no one has 
regarded as assuming to be entitled to practice law. Banks, insurance 
companies and other business corporations habitually prepare notes, bills 
of exchange pledges of stock and like instruments. Their notaries extend 
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marine protests on which follow instruments like bottomry bonds and 
agreements to contribute in general average. In like manner the acts 
of making out deeds, mortgages and conveyances of land with searches, 
are done and have long been done by men not admitted to the Bar. 
When Congress laid revenue duties on different pursuits and professions 
it recognized the wide range of legal services by persons not attorneys 
at law. It grouped these under the name ‘conveyancer,’ which the act 
defined as ‘every person other than one having paid the special tax as a 
lawyer or claim agent whose business it is to draw deeds, bonds, mort- 
gages, wills, writs or other legal papers or to examine titles to real estate.’ 
(14 U. S. Stat. at Large, p. 118, sec. 79, subdiv. 26). 

“After the lay public have been free to draw their own legal instru- 
ments, it would be strange at this time of day for the Legislature to re- 
strict such work to the legal profession. It would, in effect, declare that 
our system of written transactions had grown too complex for the ordinary 
man, a reproach which our Legislature is seeking to remove by establish- 
ing short forms of conveyancing (Laws of 1917, chap. 681). 

“I agree that the Legislature may curb corporate powers. But until 
it says so plainly, we should not find the drawing of these papers by appel- 
lant’s clerks as prohibited. Writing out forms for the sale or mortgage 
of chattels has never been held practicing law, nor is it one of the exclusive 
functions of members of the Bar. Hence I think no case, under section 
280 of the Penal Law, was made out.”’ 


COUNSEL FEES WHERE TRUST COMPANY ACTS AS EXECUTOR. 


On subsequent pages we publish a report submitted by the Committee 
on Unlawful Practice of the Law, appointed by the New York County 
Lawyers’ Association, concerning the allowance of attorney’s fees in 
proceedings wherein a trust company appears as executor, administrator, 
or in some other fiducity capacity. 

The report is to the effect that in such cases, where an allowance is 
sought for services rendered by the attorney for the executor, adminis- 
trator or other fiduciary, the attorney should be required to file an affida- 
vit setting forth in unequivocal language that neither the trust company, 
nor any individual employed by the company, is to receive, directly or 
indirectly, any portion of the fees asked for. The committee further 
recommends that this affidavit set forth that the attorney’s compensation 
as counsel for the company is not in any way affected by the payment to 
him of his charge against the estate. 

Since the submission of this report it has been officially adopted by the 
Board of Directors of the County Lawyers’ Association. 





RECEIPT OF COUNSEL FEES BY TRUST 
COMPANIES. 


Allowance of Attorney’s Fees Where Trust Company Acts as 
Executor, Administrator or Guardian Disapproved. 


The Board of Directors of the New York County Lawyers’ Association 
has adopted a report submitted by the Committee on Unlawful Practice 
of the Law, disapproving the allowance of attorney’s fees in proceedings, 
wherein a trust company appears as executor, administrator, or in some 
other fiduciary capacity unless the attorney of record files an affidavit, 
declaring that the company does not directly or indirectly share in 
the allowance and that the attorney’s compensation as counsel for the 
company is in no way affected by the allowance. 

The report in full is as follows: 


REPORT. 
The Committee has had submitted to it for consideration and report 


the following question: 

1. When a trust company authorized by law so to do acts as 
executor, administrator, guardian or conservator, and applies to 
the Court for an allowance for attorneys’ fees for services in the 
particular action or proceeding in which it has so acted, rendered 
by an attorney or attorneys in the employ of the trust company 
under salary, or acting for said trust company under general re- 
tainer, should the allowance for such services be opposed? 


It is the opinion of your Committee that such allowances are illegal 
and should be opposed for the following reasons: 

1. If the allowance be made to the trust company upon the theory 
that the services are rendered: by it through its agents and employees 
the allowance is illegal. 

(a) Because in that event the corporation would be practising law 
contrary to the statute. 

(b) Because an executor, administrator, guardian or conservator 
cannot receive from the estate any greater compensation than the 
statutory commission for his own services. ° 

2. Ifthe allowance be made to an attorney in the employ of the trust 
company or under general retainer by it, and such allowance is retained 
by the trust company or paid to or credited to the trust company in 
any way by the attorney, the allowance is illegal. 

(a) Because the trust company would then be receiving indirectly a 
greater compensation than the statutory commission. 

(b) Because an executor or trustee may not deal with the subject of 
the trust to his own profit. 

(c) Because there would be splitting of fees between the corporation 
and the attorney. 
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1. (a) 
It is no longer open to discussion or dispute that a corporation cannot 
practice law. 
Penal Law, Section 280; U. S. Title Guaranty Co. v. Brown, 86 
Misc., 287; affd. 166 App. Div., 688; Matter of Co-Operative Law Co., 
198 N. Y., 479; Matter of Associated Lawyers’ Co., 134 App. Div., 
350; Matter of Bensel, 68 Misc., 70; Matter of City of New York, 144 
App. Div., 107; Matter of Pace & Stimpson, 170 App. Div., 818. 
Accordingly, when a trust company acts as administrator, executor, 
guardian, or in any other fiduciary capacity, it would have of itself no 
legal authority to charge or receive a fee for legal services rendered, 
and an allowance of such a fee would be in effect the allowance of fees 
for the practice of law by a corporation. 


(b) 

It is well settled that an executor or administrator may not receive 
from an estate any greater compensation than the statutory commission 
for his own services, however meritorious or extraordinary the services 
may be. 

Collier v. Munn, 41 N. Y., 148; Matter of Hayden, 54 Hun, 197; 
affd. 125 N. Y., 776; Pullman v. Willets, 4 Dem. Surr., 536; Matter 
of Ingersoll, 6 Dem. Surr., 184. 


Collier v. Munn, supra: 


“The executor may employ other persons to render them (extra 
services) and may allow to such other persons a just compensation 
therefor, and such allowance they may charge to the estate. For 
many purposes the executor may employ agents and assistance and, 
when necessary, attorneys and counsel, and the extent to which 
they may do this will depend upon the situation of the estate and 
the greater or less occasion for such services as do not properly 
belong to the executors to render. 

Thus the affairs of an estate may be as extensive or complicated 
as to warrant the executors in employing a bookkeeper, or an agent 
to let real estate entrusted to their management, or to collect rents, 
or an agent to make other collections, make journeys for the col- 
lection or protection of the assets, or for the performance of other 
duties. 


Although the services of counsel skilled in the conduct of import- 
ant litigation and of a higher grade than some of those suggested, 
they do not in respect to the question whether the executor may 
himself claim compensation therefor if rendered by himself stand 
upon any other ground.” 


Matter of Hayden, supra: 


“It is contended that the surrogate erred in the disallowing of a 
charge of $2,083.33 made by the executor, Charles A. Hayden, for 
salary in conducting the furniture business of the testator from his 
death to the date of the executor’s retirement from the trust. By 
the will of the testator, his executors were authorized in their 
discretion to continue for a year the business of the manufacture 
and_sale of furniture, in which the testator was engaged, at the time 
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of his death. It appears that Charles A. Hayden was familiar with 
the business, and at the time of his father’s death was largely conduct- 
ing the same under an arrangement with his father, by which he was 
to receive a salary of $5,000 a year for his services, and that after his 
father’s death his co-executors agreed to pay him at the same rate 
for continuing the business for the benefit of the estate. The 
charge made by him was upon that basis, for the time he continued 
to manage the business. If the persons making the agreement for 
this compensation were the only persons interested in the estate, 
they doubtless would not be heard to question the propriety of the 
charge, but the objection to it is made by the infants who were not 
parties to the agreement, and upon their objection the charge was 
disallowed. An executor cannot receive from an estate any greater 
compensation for his services than the statutory commission, how- 
ever meritorious or extraordinary his services may be. (Collier 
v. Munn, 41 N.Y., 148; Clinch v. Eckford, 8 Paige, 412; Morgan v. 
Hannas, 13 Abt. Pr. (N. S.], 361; Betts v. Betts, 4 Abt. N.C., 435; 

* *) While the rule in this and in other special cases may 
te a hardship, nevertheless, it is on the whole a salutary and wise 
provision and the surrogate committed no error in enforcing it in 
this case.” 


It is true that the statute law has been amended so as now to permit 
a lawyer who acts as executor to receive a reasonable allowance for his 
services as an attorney in addition to his commission as executor, but 
inasmuch as trust companies are not attorneys and cannot practice law 


as attorneys this section is of course not applicable. 


2. (a) 

As has been shown, an executor or administrator may not receive any 
greater compensation for his services than the statutory commission. 
It is plain that what cannot be done directly may not be done indirectly. 
Therefore, if the fee paid to an attorney, or any part thereof, comes 
back in any manner, shape or form into the treasury of the trust company, 
whether it be retained by the company or being paid by it is repaid to 
it by the attorney, or is credited by the attorney on account of his 
retainer for the company, the consequence would be the same—the 
company would receive a greater compensation than the statutory 
commission and thus violate the law. 


(b) 

It is established beyond question that trustees or other persons acting 
in a fiduciary capacity may not deal with the subject of the trust to 
their own benefit. 

Perry on Trusts, Section 427: 


‘‘Trustees hold a position of trust and confidence. The legal 
title of the trust property is in them, and generally its whole man- 
agement and control is in their hands. At the same time the 
beneficiaries of the trust may be women, or children, or persons 
incompetent to protect their own interests. For these reasons, to 
protect the weak and helpless on the one hand, and to prevent 
trustees from using their position and influence for their own gain, 
and to prevent them from hazarding the trust property upon what 
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they may think to be profitable speculations, on the other they are 
not allowed to make any profit from their office. They cannot use 
the trust property, nor their relation to it, for their own personal 
advantage. All the power and influence which the possession of 
the trust fund gives must be used for the advantage and profit 
of the beneficial owners, and not for the personal gain and emolu- 
ment of the trustee. No other rule would be safe; nor would it be 
possible for courts to apply any other rule, as between trustee and 
cestui que trust.” 

Therefore, an executor or other person in a fiduciary capacity may not 
hire employees at a stipulated salary per year and sell such services to 
the estate which they represent at an amount in excess of what he actu- 
ally pays, keeping the surplus for himself. No one would argue that 
an executor could hire a plumber at $5 a day and then charge up the 
plumber’s services at the rate of $7 a day, retaining the profit for himself. 
It would seem to be equally clear that an executor may not hire an 
attorney at a stipulated price and then charge a higher rate for the 
services the attorney renders. 

Indeed, the Courts have held that an executor cannot be allowed 
fees paid to a firm of which he is a partner for services rendered to the 
estate by the firm. 

. — v. Day, 155 N. Y., 383; Bushby v. Berkeley, 153 App. Div., 
42. 


Parker v. Day, supra: 


“Quoting Perry on Trusts, Section 432: ‘Both in England and 
the United States a trustee can receive no indirect profit from the 
estate by reason of his connection with it. * * * If trustees 
are factors or brokers or commission agents or auctioneers or 
bankers or attorneys or solicitors, they can make no charges against 
the trust estate for services rendered by them in their professional 
capacity to the estate of which they are trustees. They may 
employ the services of such agents, if necessary, and pay for them 
from the estate, but if they undertake to act in such capacity them- 
selves for the estate they can receive nocompensation. This rule is 
so strict that if the trustee has a partner and employs such partner 
no charge can be made by the firm; but if the trustee is excluded 
from all participation in the compensation, the partner of the 
trustee may be paid like any other person for similar services.’ ”’ 


Bushby v. Berkeley, supra: 


“Plaintiff seeks to share in fees paid by an estate whereof he was 
one of the executors to the defendant personally for professional 
services rendered it as an attorney. He could not collect for such 
services if rendered directly by himself, and he certainly should not 
be allowed to profit therefrom indirectly.”’ 


And it has been held that where an executor of an estate joins an 
insurance underwriters’ association, and by reason of such membership 
receives a compensation on premiums of insurance paid by the estate 
he must account to the estate for such commissions, even though the 
insurance premiums are not increased thereby, but are the regular 
premiums charged by all brokers. 
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White v. Sherman, 168 Ill., 589; 48 N. E., 128: 


“The plaintiff in error was liable for the full amount of the com- 
missions shown to have been received by her husband (trustee) on 
insurance premiums paid by him out of the trust funds. He joined 
a certain underwriters’ association for the purpose of getting a 
commission upon such premiums. He was paid a commission of 
7% per cent. on the premiums paid by him for insurance on the 
Sherman House (part of the trust estate) and concealed that fact 
from the beneficiaries. The law does not ailow a trustee to retain 
any personal gain which he may obtain in such a manner as sub- 
jects him to the temptation of placing himself in a position which 
may be hostile to the interests of the estate, whether the estate is 
actually injured or not, as a matter of fact. The fact that he was 
receiving commissions might have subjected him to a temptation 
to place a larger line of insurance than was necessary on the trust 
property. It is not essential that the estate has suffered a loss 
from what he has done. It is sufficient that he has gained a profit. 
Whether the contract was beneficial or injurious to the estate is 
wholly immaterial. * * *” 

Therefore, an allowance should not be made to a trust company for 
services rendered by an attorney in its employ or under general retainer 
to it in excess of the actual cost of such services to the trust company. 
If such allowance is made it would seem that the cestut que trust could 


compel the trust company to account to the estate for such allowance. 


(c) 

The receipt by the trust company of any part of the allowance made 
to the attorney for services rendered would in effect result in a splitting 
of fees, a practice repeatedly condemned by the courts. The most 
recent case on this point is Matter of Newman, 169 App. Div., 638: 


“Nor can this Court sanction the splitting of fees by an attorney 
with a layman or a corporation, or a voluntary association not au- 
thorized to practice law as an inducement or reward for the pro- 
curing of business. (Matter of Clark, 108 App. Div., 150, affd. 
184 N. Y., 222; Matter of Shay, 133 App. Div., 547, affd. on opinion 
of Ingraham, J., 196 N. Y., 547.)” 


Therefore, the allowance should be opposed on this ground as well as 

the other. 
RECOMMENDATION. 

It is suggested, therefore, by your Committee that in each case where 
a trust company acts as executor, administrator, or in any other fidu- 
ciary capacity, and seeks an allowance for services rendered by an 
attorney, that the attorney should be required to file in the court an 
affidavit setting forth in plain and unambiguous terms a statement that 
in no manner, directly or indirectly, does the trust company or any 
individual employed by the trust company, whether as attorney or 
otherwise, receive any portion of the fee which it is sought to have 
allowed, nor derive any benefit therefrom, nor is his compensation as 
counsel for the company affected in any wise, directly or indirectly, by 
the payment to him of his charge against the estate. 





ACCEPTANCES, REDISCOUNTS, ETC., UNDER 
SECTION 13 OF THE FEDERAL RESERVE ACT. 


An Analysis of Section 13, as Construed by the Informal Rulings of the 
Board and the Opinions of the Board’s Counsel. (Continued). 


By JOHN EDSON BRADY. 


ADVANCES BY FEDERAL RESERVE BANKS TO MEMBER BANKS. 

In the article of this series, appearing in the December issue of the 
JOURNAL, matters pertaining to the acceptance of drafts and bills of 
exchange by member banks and the rediscount thereof by the Federal 
Reserve Banks were discussed. 

This brings the discussion to the 6th paragraph of section 13 of the 
Act, which provides that any Federal Reserve Bank may make advances 
to member banks on properly secured notes for a period not exceeding 
fifteen days. 

The text of this paragraph is as follows: 


“Any Federal reserve bank may make advances to its member 
banks on their promissory notes for a period not exceeding fifteen 
days at rates to be established by such Federal reserve banks, sub- 
ject to the review and determination of the Federal Reserve Board, 
provided such promissory notes are secured by such notes, drafts, 
bills of exchange, or bankers’ acceptances as are eligible for re- 
discount or for purchase by Federal reserve banks under the pro- 
visions of this Act, or by the deposit or pledge of bonds or notes of 
the United States.” 


This provision has not called forth much in the way of ruling or 
interpretation. The Counsel to the Board, however, has had occasion 
to pass upon the renewal of the fifteen day notes, provided for in this 
paragraph, the eligibility of United States securities and county warrants 
and the necessity for indorsement by member banks of the paper secur- 
ing advances. The effect of these opinions is brought out in the follow- 
ing paragraphs. 

Renewal of Fifteen Day Notes. It is customary for some banks at 
the maturity of a fifteen day note to send in a new note for the same 
amount and use the proceeds of the discount of the new note in payment 
of the one maturing. It is within the power of a Federal Reserve Bank 
to permit this so long as the Federal Reserve Bank has the option to 
require payment in cash on the maturing note. In other words, no 
agreement should be entered into between the Federal Reserve Bank 
and the member bank at the time of the discount of the 15-day note 
for subsequent renewals since that, in effect, would extend the maturity 


* 
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of the 15-day note. If, however, the Federal Reserve Bank is under 
no such agreement and has the option to require payment in cash, it 
may at the maturity of a 15-day note discount another note for the same 
amount, secured by the same or substituted collateral, so long as the 
two transactions are independent of each other. 

The question of how far this practice should be encouraged by Federal 
Reserve Banks is one of policy rather than law. It may be reasonably 
assumed that the Federal Reserve Banks will not permit its abuse. 
Opinion of Counsel September 13, 1917, 3 F. R. B. 765. 

Advances Based on United States Bonds or Notes. Any member 
bank which has itself purchased obligations of the United States may 
procure advances from its Federal Reserve Bank, for not exceeding 
15 days, on its own promissory note, provided such note is secured by 
a deposit or pledge of bonds or notes of the United States. Opinion of 
Counsel February 16, 1917. 3 F. R. B. 158. 

County Warrants Not Eligible as Security. Paragraph six specifies 
in detail the forms of security which may be accepted by Federal Reserve 
Banks as collateral for notes discounted for member banks. 

It will be observed that county warrants are not included in the list 
of securities mentioned. It is significant that while municipal and 
county warrants are dealt with elsewhere in the Act, in the same section 
in which United States bonds are made eligible for purchase by Federal 
Reserve Banks, United States bonds are mentioned in the foregoing 
provision while county warrants and municipal securities are omitted. 

It follows, therefore, that there is neither expressed nor implied au- 
thority for a Federal Reserve Bank to make advances to any of its 
member banks on promissory notes secured by county warrants. Opin- 
ion of Counsel, October 5, 1916. 2 F. R. B. 609. 

Paper on Which Advance is Made Need not be Indorsed by Member 
Bank if Already in Negotiable Form. In giving his opinion, to the 
effect that the paper pledged as security for an advance under paragraph 
6 need not be indorsed by the member bank offering it, provided such 
paper is already negotiable in form, Counsel to the board states in part 
as follows: 

“If the paper to be pledged as security is made payable to the order 
of the member bank, it must, of course, be indorsed by such member 
bank in order that the Federal Reserve Bank may have legal title and 
be in a position to realize upon the security in case of default. 

“The only question to be considered is whether the member bank 
should indorse paper to be pledged as security, even though it is in 
negotiable form without such indorsement. 

“Section 13 of the Federal Reserve Act, as amended, provides that 
any Federal Reserve Bank may make advances to its member banks on 
their promissory notes, provided such notes are secured by such notes, 
drafts, bills of exchange, or bankers’ acceptances as are eligible for 
rediscount or for purchase by Federal Reserve Banks under the pro- 
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visions of this act, etc. There is no doubt, or course, that bills of 
exchange and bankers’ acceptances, as distinguished from promissory 
notes need not be indorsed to be acceptable as security, because such 
paper is eligible not only for rediscount under the provisions of section 
13, but is also eligible for purchase under the provisions of section 13 
without the indorsement of a member bank. In no event, therefore, 
need a member bank indorse bankers’ acceptances or bills of exchange 
which are already in negotiable form in order to make them eligible as 
security for its promissory notes. 

‘‘The question, therefore, resolves itself solely into a consideration of 
whether or not promissory notes may be used as security without the 
indorsement of the borrowing member bank. Promissory notes can not 
be purchased by Federal Reserve Banks in the open market either with 
or without the indorsement of a member bank, but section 13 provides 
in part that: ‘Upon the indorsement of any of its member banks, which 
shall be deemed a waiver of demand, notice and protest by such bank as 
to its own indorsement exclusively, any Federal Reserve Bank may 
discount notes, drafts, and bills of exchange arising out of actual com- 
mercial transactions,’ etc. 

‘‘The test of eligibility of a note is the nature of the use to which its 
proceeds are put. If it is drawn for a commercial purpose, as defined 
by the Act, it is eligible paper, though of course in procuring its redis- 
count the member bank must comply with certain conditions precedent 
required either by the Act or the regulations of the Board. 

‘‘In the opinion of this office the indorsement of a member bank is a 
condition precedent to the rediscount of eligible paper and is not one 
of the essential elements of eligible paper. It is merely a statutory 
condition precedent to the rediscount of paper which is eligible for 
rediscount under the terms of the law; that is, it is one of the steps 
incident to the rediscount of eligible paper. 

“Tt would seem therefore, that the amendment to Section 13, author- 
izing Federal Reserve Banks to advance money to their member banks 
on the security of their promissory notes secured by such paper ‘as is 
eligible for rediscount or for purchase by Federal Reserve Banks,’ makes 
eligible as security all notes, bills, and acceptances of the kinds made 
eligible for rediscount or purchase by Federal Reserve Banks and does 
not require the additional indorsement of the member bank of such 
security. If the security is in negotiable form without the indorsement 
of the member bank, that is sufficient because the Federal Reserve Bank 
would then have the requisite legal title. 

“‘As long as the member bank is bound on its note, its indorsement on 
the security would in no way strengthen the position of the Federal 
Reserve Bank. There is only one obligation, and that is on the note, 
and in case of default the Federal Reserve Bank could bring suit against 
the member bank upon that note only. It could not also recover on 
the member bank’s obligation as an indorser upon the security for that 


- 
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note. So in the case of insolvency the Federal Reserve Bank could 
file its claim only for the amount of the original note plus the amount of 
the security. It seems clear, therefore, that it would be futile to require 
the additional indorsement of the member bank if the paper pledged 
as security is already in negotiable form, and that the law does not 
require such indorsement.” Opinion of Counsel, October 26, 1916. 2 
F. R. B. 685. 


PAYMENT OF CHECK REFUSED BY MISTAKE. 


Schein v. Public Bank of New York City, New York Supreme Court, November 16, 1917. 167 N. Y. 
F Supp. 384. . 


Where a bank refused to honor a depositor’s check in the mis- 
taken belief that it was drawn against insufficient funds and the 
depositor was subsequently refused credit by the party to whom he 
had delivered the check, it was held that the depositor was entitled 
to have the jury assess the amount of damages sustained by him. 


Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Samuel Schein against the Public Bank of New York City. 
From a judgment dismissing the complaint after a trial by a judge and 
jury, plaintiff appeals. Reversed, and new trial granted. 

Argued October term, 1917, before Biyur, PHiLBin, and Orpway, JJ. 

Grauer & Rathkopf, of New York City (Charles A. Rathkopf, of 
New York City, of counsel), for appellant. 

Stroock & Stroock, of New York City (Charles Levy, of New York 
City, of counsel), for respondent. 

Biyur, J. Plaintiff sued defendant for damages for failure to honor 
his check at a time when he had sufficient funds in defendant’s bank to 
meet the same. The failure of the bank to honor the check was due 
to its own mistake. 

Plaintiff proved clearly that he was subsequently refused credit (be- 
cause of this dishonoring of his check) by the party from whom he had 
bought the goods in payment of which the check was given. He was 
therefore entitled to have submitted to the jury the question of the 
amount of damage which he had suffered. Levine v. State Bank, 80 
Misc. Rep. 524, 141 N. Y. Supp. 596. 

Judgment reversed, and a new trial granted, with $30 costs to ap- 
pellant to abide the event. All concur. 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §179. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XIX. 


THE SAFE DEPOSIT DEPARTMENT. 


As was mentioned in Chapter V, many banks and trust companies 
have a separate department in which they transact a safe deposit busi- 
ness. There are also companies devoted exclusively to this kind of busi- 
ness, but these are rarely found except in the larger centers. 

The business of the safe deposit department consists of the renting of 
sates or boxes and the storing of packages for safe-keeping. Not only 
does this department afford a great convenience to the customers of a 


bank or trust company, but if managed properly, should be a good reven- 
ue producer. 
THE VAULTS AND EQUIPMENT. 

Since the fundamental purpose of the safe deposit department is 
safe-keeping, as a prerequisite to its operation, proper vault facilities 
should be provided. First of all, there should be a fire-proof, water- 
proof and burglar-proof vault of sufficient size. The vault is usually 
made of the best steel, incased in a wall of fire brick or concrete. It 
should be so strongly built that a building on fire and falling on it would 
have no effect on the contents. The doors to the vault should be 
fitted with the latest time-locking and electrical devices, to insure ab- 
solute protection against burglary. 

The vault is sometimes built two stories high, the first floor being 
in the basement of the building and the second floor being on a level 
with the banking room. In such cases, the lower part of the vault is 
usually used for the storage of valuables too large for a safe deposit 
box, such as trunks, boxes, silverware, bric-a-brac, etc., and the upper 
part of the vault, which is on a level with the banking room, is equipped 
for the ordinary safe deposit box business. This arrangement makes it 
quite convenient for the customers, as they have no steps to climb or 
elevator to enter in order to get to their boxes. However, some insti- 
tutions prefer to have all of their safe deposit vaults in the basement, 
claiming that this affords greater secrecy and more protection. 

The boxes are usually made of heavy japanned tin, and as a rule are 
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22 inches long, with varying height and width. They fit into safes 
which are built of steel and are usually arranged against the walls of 
the vault, so that inside the vault are solid walls of safe deposit boxes. 

The safes are numbered consecutively, so that it is easy to find any 
certain one. 

The door to each safe is fitted with a lock which can only be opened 
by using two different keys. One key, known as the master key, is 
kept by the vault attendant and the other is held by the renter. Neither 
can gain access to the box without the other. When a box is rented, 
duplicate keys are given to the renter, so that he can use one and keep 
the other in some safe place for use if the other is lost. If the renter 
loses both keys, the only way to get into the box is to break the lock. 
Therefore, if the renter loses one key, in order to avoid the possibility 
of having to break the lock, he should go to his safe deposit box, open 
it with the remaining key and let another lock be put on the safe. 
When this is done, he surrenders his old key and is given two keys to 
the new lock. 

For the convenience of the customers, there should be a sufficient 
number of coupon rooms, committee rooms, waiting rooms, meeting 
rooms and other modern accommodations. The rooms should be well 
lighted and equipped with tables, chairs, coupon scissors, writing ma- 
terial, attendants’ call bell, etc. 


THE OFFICE FORCE. 


The safe deposit department is usually under the management of 
an officer of the bank or trust company, called the Safe Deposit Officer 
or Manager of the Safe Deposit Department. He has such clerks, 
stenographers, attendants and guards as are necessary properly to con- 
duct the business of the department. There should be an ample force 
to guard the vaults both day and night, and especially while the vaults 
are open, the department should never be left without an adequate 
force in attendance. It is customary to have a locked grill door at the 
entrance of the safe deposit department, and a watchman should be 
stationed there to admit the customers and to protect the department. 

The employees should be of good address, courteous and of un- 
questioned honesty. The vault attendants should have a special faculty 
of remembering names and faces, as this is of great assistance in indenti- 
fying the customers who come in to gain access to their boxes. The 
attendants soon become well acquainted with certain customers, who 
are constantly coming in, and even remember the numbers of their 
boxes. In some instances of this kind, it may be permissible for the 
attendant to allow the person to have access to his box without identi- 
fying him from the department’s records, but as a rule, the attendant 
should not trust his memory to this extent, but should first identify 
the customer and ascertain the number of his’ box from the information 
on file. This is one department where no excuses are acceptable for 
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mistakes, and access should never be permitted except to the box renter, 
his deputy or legal representative. 


THE RECORDS OF THE SAFE DEPOSIT DEPARTMENT. 


Inasmuch as the business of the.safe deposit department is more or 
less simple, no elaborate set of books is necessary. The card system is 
well suited to its needs, and in many of our most up-to-date safe deposit 
departments, the card index is used for practically all the records. The 
cards are usually 4 inches wide and 6 inches long, and have holes punched 
near the bottom for the purpose of inserting a rod to hold them in a 
drawer. For the purpose of this work, we will therefore consider the 
most modern card systems used in recording the business of a safe 
deposit department. Of course, the records described may also be 
prepared in book form, if preferred. 


CONTRACT CARD. 


When a customer rents a safe deposit box, the first record is made 
on the contract card. This is an agreement between the renter and the 
bank or trust company, stating the limitations and liability assumed 
and the rules under which the safe is rented. The following is the 
usual wording appearing on this card: 


EXPIRES 


The undersigned (hereinafter called the Renter) in consideration of the ’ Trust Company 
(hereinafter called the Company), having let to 


NS oe dee daow ee in its vault for a term of one year from the 


at a yearly rent of .. Dollars, payable in advance, hereby agrees that such letting 
shall be upon and subject to the following agreements, conditions and regulations, including such addi- 
tional matters as may be entered on the Card or Cards bearing signature of renter and filed herewith. 

The liability of the Company, by reason of said letting, is limited to the keeping of a constant 
and gteqaste guard and watch over and upon the Burglar-Proof Safe. 

2. ‘o the prevention of access by any renter to the safe of any other renter. 
3. To the protection of safes and contents from any dishonesty on the part of the Company's 
own employes. : 

. No person other than the renter or a duly authorized deputy, or someone holding a Power of 
Attorney from the renter or the renter’s legal representative (in case of death or other disability), 
shall have access to the safe. ; 

The renter will not examine boxes or papers in the vault, but must use rooms provided for that 
purpose. 

6. The renter agrees not to impart the password or number connected with said safe, nor to de- 
liver the keys thereof to anyone not legally authorized to have access to the safe. : 

7 uplicate keys, which fit no other lock, will be delivered to the renter, which he will be re- 
quired to surrender on expiration of term. 

In case of loss of key or keys by the renter of a safe, the Company shall be notified without 
delay. The expense incurred in repairing such loss must be paid at once by the renter. : 

The Company reserves the right to terminate a rental at any time on written notice to the 
renter, and on refunding a proportionate part of the rent paid. The renter will thereupon withdraw 
his papers and surrender the keys. (o , 

VER 


CONTRACT CONTINUED FROM OTHER SIDE OF THIS CARD 


10. The renter shall pay the Company said yearly rent -of Dollars yearly 
in advance. Safes are considered rented until keys are returned. Retention of keys beyond the 
date of expiration will be considered as a renewal for another term, upon the same rent and terms as 
herein provided. ary . 

11. If the renter of a safe, at the expiration of ony term, shall not renew such renting and shall 
fail to give up possession of the safe, the Company shall have the right at the end of two months after 
mailing notice to the renter of its intended action, or after direct service thereon, to forcibly open the 
safe of such renter in the presence of the President or Secretary of the Company and one other witness, 
and to remove the contents therefrom, and to hold and retain the same on special deposit, subject 
to the payment of all rent that may be unpaid, and of all expense of opening the safe and changing its 
locks and keys, and also for the keeping of the contents after their removal from the safe. 
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12. All notices hereinbefore provided to be given by the Company shall be deemed to be suf- 
ficiently given when mailed to the address of the renter or of a co-renter, deputy, or legal representative 
as shown by the records of the Company kept for this ey 

13. Access shall be had to the vaults from 9 A. to 4:30 P. M. of a day, ex Sundays, 
and National, Ly State holidays, and except on Saturdays after 1 P. but the Manager of 
the Safe Deposit epartment shall have the right to close the vaults on A... day when the 
Clearing House is closed, or at any time en. ¢ on account of mobs, unusual crowds, or any public 
disturbance, it shall be deemed by him necessary to the safety of the contents of said vaults. 

The renter hereby acknowledges having received two keys to said safe. 

In case this contract is made with two or more joint renters, each of them shall be bound by all 
the foregoing terms and prosenens of this contract, and each of them shall have access to the safe 
alone without further authority from the other, and ‘each of them may at any time surrender the safe 
without the presence of the other. Each of such renters shall in such case have the power to deputize 
in writing any third party or parties to have access to the safe, and the ,-yo of only one of them 
shall be necessary for such purpose; and any such deputy or deputies shall also have the power to 
surrender such safe at any time. The authority of such deputy or deputies shall continue until written 
notice to the contrary is given to the yr | by the one signing such authorization and the sur- 
vivor or survivors of such renters shall have all the powers and rights in respect of said safe that any, 
or either of them, can exercise during their joint lives. 

No Power of Attorney or Deputization for access to this safe will be accepted, unless executed 
upon the regular form provided by the Company for the purpose, duly acknowledged. ~s 


All reading matter up to and including number 9 is printed on the 
face of the card and the remainder is printed on the back of the card. 

The name and address of the renter, the date, the number of the box, 
the amount of the rental, and the date on which it matures, are inserted 
at the top of the card, the blank spaces in the body of the contract are 
filled in, and the renter then signs it on the back. If the box is rented 
in the names of two persons, the card is filled out accordingly and 
both sign it on the back. 

These cards are filed alphabetically according to the names of the 
renters, and are kept in drawers in a cabinet, usually in the main office 
of the department, for use by the manager and his clerical staff. When 
a box is surrendered, the renter’s card is taken out and filed alphabetic- 
ally with the ‘‘dead”’ cards in another drawer. 


IDENTIFICATION CARD. 

In order to be able to identify the renter subsequently, another card 
is provided, on which is recorded all necessary information in regard 
to his appearance, history, etc. The following illustration shows the 
usual form of this card: 


| Date | Safe No. 
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This card is printed so that in case the safe is rented to two or more 
persons, the description of each may be placed on it. 

On the first line, the name of the renter is legibly written or filled in 
on a typewriter, and the date and the number of the safe rented are 
inserted in the spaces provided. On the next line the renter signs his 
name, and in the spaces below are filled in the information regarding 
his appearance, history, etc. 

This card is filed in back of the renter’s contract card, and may be 
of the same color as the contract card. 

A duplicate of this identification card is also made, bearing the sig- 
nature of the renter, and it is filed alphabetically in a cabinet in the 
vault for use by the attendants. 


CARDS FOR APPOINTMENT OF DEPUTY. 


It sometimes occurs that a renter will want to appoint another person 
as his deputy to have access to his safe deposit box, either for an indefinite 
period or for a limited number of times. To cover such cases, special 
forms of cards are used. 

The following form is signed by the renter, directing the bankor 
trust company to allow the deputy to have access to his box: 


Safe No. 


.... hereby direct the Trust Company to permit 


. sees to have access to ........ Safe in the Safe Deposit Department of 
the said Company, until written notice to the contrary is given said Company. iving and granting 


unto the said full power and authority to do 
and perform, with reference to both withdrawing or changing, from time to time, the contents of said 
Safe, or in relation to any other thing perees ing thereto, including the surrender of said Safe and the 
keys thereof, and all and every act and thing whatsoever, in and a t the eae. as fully to all in- 
tents and purposes as might or could do if personally present. ereby ratifying and con- 
firming all that the said shall do, or cause to be done 
in the promises. 


Sr. Louts, 
.... hereby direct the Trust Company to permit 


PITTI TT Lee ee to have access to ........ Safe in the Safe Deposit Department of 
the said Company, until written notice to the contrary is given said Company. iving and granting 


full power and authority to do 
and perform, with reference to both withdrawing or cnnting, from time to time, the contents of said 
Safe, or in relation to any other thing pertaining thereto, including the surrender of said Safe and the 
keys thereof, and all and every act and thing whatsoever, in and about the premises, as fully to all 
intents and purposes as might or could do if personally present. Hereby ratifying and 


confirming all that the said shall do, or cause to be done in the 
premises. 
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At the top of this card, the name of the renter, the name of the deputy 
and the address of the deputy are filled in, and the number of the safe 
deposit box is also inserted. One of the forms below is then filled out 
and signed by the renter. 

On the back of this card is a line for the signature of the deputy and 
spaces in which to be inserted his age, height, complexion, color of hair 
and eyes, place of birth and mother’s maiden name, for the purpose of 
identification. After the renter has signed the face of this card, the 
deputy then signs his name on the back of the card and the information 
required for identification is filled in. 

This card is also filed in back of the renter’s contract card, and should 
be of a different color, so as to distinguish it easily. 

The deputy is also required to sign another identification card, which 
is filed in the vault in back of the renter’s identification card, for use 
by the attendants. The following is the usual form of this card: 


Name of Dep. Deputy for Safe No. 


APPOINTMENTS UNDER POWER OF ATTORNEY. 


To cover cases where the renter appoints another person under power 
of attorney to have access to his safe deposit box, the following form is 


provided: 
| 


Pe IR acid sd ks bea es Sea 


SE: ghtale ede Oa.s 00045 nace is to have.... 
access to and full control over Safe Deposit Box No standing in 
SIME din oo no wes cb 4-6 Red peck wwe kd REe dl eRe Oe en ee 

In accordance with the above, I have this day had access to Safe Deposit 


SN caliecaaawscck se ., Standing in the name of 
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When the renter files the power of attorney with the safe deposit 
department, this card is filled out and filed in back of the renter’s con- 
tract card. When the person appointed has had access to the box, 
the card is taken out, the person signs his name on the line below, and 
if no further accesses are to be had, the card is then filed alphabetically, 
under the name of the renter, in the ‘‘dead”’ file. 

(To be continued) 


CHECKS AGAINST NO FUNDS. 


State v. Workman, Supreme Court of Missouri, September 4, 1917. 199 S. W. Rep. 131. 


Under the Missouri statute, making it a crime to draw a check 
against no funds, an indictment which does not allege that the 
party receiving the check parted with money in reliance upon the 
accused’s representations is insufficient. 

Watker, P. J. The appellant and one L. B. Burton were charged 
in an information filed by the prosecuting attorney of Johnson county 
with having, with intent to cheat and defraud, drawn a check upon a 
bank in which they knew they had no funds, in violation of the act 
approved March 25, 1913. (Laws 1913, p. 222). Burton was granted 
a severance. Upon a trial of appellant he was convicted and sentenced 


to two years’ imprisonment in the penitentiary, and from this judgment 
he appeals. 

The provisions of the act, so far as applicable to the offense are as 
follows: 


“Every person who, with the intent to cheat and defraud, shall 
obtain, or attempt to obtain, from any other person, or persons, any 
money, property or valuable thing whatever * * * by means of a 
check drawn, with intent to cheat and defraud, on a bank in which the 
drawer of the check knows he has no funds. * * * shall be deemed 
guilty of a felony, and upon conviction punished by imprisonment in 
the * * * penitentiary * * * not exceeding seven years.” 

The sufficiency of the information is challenged on a number of grounds. 
In State v. Loesch, 180 S. W. 875, and in State v. Young, 266 Mo. 723, 
183 S. W. 305, following State v. Evers, 49 Mo. 547, we defined with 
great particularity the averments necessary to be employed in a charge 
of the nature of the one here under consideration. Prolix and abounding 
in involved allegations as is the charge here made, it sufficiently conforms 
to the requirements stated in the cases referred to, except that it fails 
to allege that the American Trust Company, charged to have been 
cheated and defrauded, believed the false pretenses made to be true, 
and was thereby deceived, and thus induced to part with its property. 

This error is conceded to be fatal by the state, and necessitates a 
reversal of this case and its remanding that such action may be taken in 
the premises as the facts may warrant; and it is so ordered. All concur. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK LIABLE FOR TURNING DEPOSIT OVER TO 
UNITED STATES MARSHAL. 


Berkman v. New York Produce Exchange Bank, Municipal Court of the City of New York, September 
24,1917. 167 N. Y. Supp. 441. 


The plaintiff, a depositor in the defendant bank had been fined 
$10,000 by the United States District Court on a charge of urging 
resistance to the Federal Selective Draft Law. Upon the demand 
of the United States Marshal the defendant turned over to him the 
plaintiff's deposit amounting to $417.83 to apply on the fine, the 
Marshal not having obtained a court order authorizing such payment. 
It was held that the payment was no protection to the bank and 
that it was liable to the depositor for the amount of the deposit. 


Action by Alexander Berkman against the New York Produce Ex- 
change Bank. On motion for judgment on the pleadings. Motion 
granted. 

Harry Weinberger, of New York City, for plaintiff. 

Reeves & Todd, of New York City (William P. Dalton, of New York 
City, of counsel), for defendant. 

SPIEGELBERG, J. This is a motion for judgment on the pleadings. 
The complaint, in substance, alleges that the plaintiff was a depositor 
with the defendant, and that on July 12, 1917, there was a balance 
of $417.83 due to him, which sum the defendant refused to pay, although 
demand therefor was duly made. The answer sets up as a defense that 
the plaintiff on July 9, 1917, was adjudged guilty of a felony in the 
United States District Court for the Southern District of New York, 
and was sentenced to imprisonment for a term of years, and in addition 
thereto was fined the sum of $10,000; that, said fine of $10,000 remaining 
unpaid, the United States marshal of the Southern district of New 
York, by virtue of said judgment, seized the balance of the moneys on 
deposit with the defendant; and that said marshal deposited the sum 
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with the treasurer of the United States to be applied on account of 
said fine of $10,000. The facts alleged in the answer constitute no 
defense to the plaintiff's claim. 

The United States marshal has no greater powers in executing a 
judgment than a sheriff. It is provided by federal statute that: 

“The party recovering a judgment in any common-law cause in any 
[Circuit or] District Court, shall be entitled to similar remedies upon the 
same, by execution or otherwise, to reach the property of the judgment 
debtor, as are now provided in like causes by the laws of the state in 
which such court is held, or by any such laws hereafter enacted which 
may be adopted by general rules of such [Circuit or] District Court; 
and such courts may, from time to time, by general rules, adopt such 
state laws, as may hereafter be in force in such state in relation to 
remedies upon judgments, as aforesaid, by execution or otherwise.” 
3 U. S. Compiled Statutes 1916, §1540 (R. S. §916). 

In pursuance to the statute, the District Court of the United States 
for the Southern District of New York adopted the following rule: 

“In common-law causes the parties shall be entitled to the same rights 
and remedies as respects attachments against the property of the de- 
fendant, and as respects proceedings supplementary to execution as are 
now or may be hereafter provided by the laws of the state of New York, 
which laws (in respect of common-law causes) are hereby adopted by 
this court." Common-Law Rule No. 4, District Court of the U. S. 
for the Southern District of N. Y., in effect February 1, 1913. 


It has been repeatedly held that marshals in each state in executing 
the laws of the United States shall have the same powers as sheriffs 
in executing the laws of the state. 2 U. S. Compiled Statutes, 1916, 
§1312 (R. S. §788); U. S. v. Harden (D. C.) 10 Fed. 802; In re Neagle, 
135 U. S. 1, at page 68, 10 Sup. Ct. 658, 34 L. Ed. 55. 

The powers of the marshal to enforce the judgment against the plain- 
tiff are therefore to be measured by those of the sheriff under a judgment 
of this state. It is well settled that the relation between a bank and 
its depositor is that of debtor and creditor, and that the money deposited 
with a bank becomes the bank’s own money as a part of its general 
funds. This rule has been recently reiterated in Baldwin’s Bank v. 
Smith, 215 N. Y. 76, at page 82, 109 N. E. 138, Ann. Cas. 1917A, 500. 
Following the general rule that at common law choses in action are 
not the subject of levy under an execution (Duffy v. Dawson, 2 Misc. 
Rep. 401, 21 N. Y. Supp. 978), it becomes apparent that the money 
which the plaintiff deposited with the defendant could not be seized 
under the execution against him (Carroll v. Cone, 40 Barb. 220). The 
Carroll Case was affirmed by the Court of Appeals as appears by reference 
thereto in Baker v. Kenworthy, 41 N. Y. 215, at page 216. A judgment 
debtor’s bank account can only be reached, after the return of an execu- 
tion unsatisfied, by an action in equity or by proceedings supplementary 
to an execution, in accordance with section 2446 of the Code of Civil 
Procedure, which provides that a person indebted to a judgment debtor 
may be permitted by order to pay to the sheriff a sum not exceeding a 
sum which will satisfy the execution. In this case no order was obtained, 
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and the payment by the defendant to the marshal was in clear violation 
of the statute. The payment must be considered as voluntarily made 
and is not available as a defense to the plaintiff’s claim. Knights of 
Pythias v. Manhattan Savings Institution, 12 Misc. Rep. 626, 34 N. Y 
Supp. 253. 

The plaintiff's motion for judgment on the pleadings is granted. 


PRACTICE OF LAW BY TRUST COMPANY. 


People v. Title Guarantee and Trust Company, New York Appellate Division, December 1917. 
New York Law Journal, Decembe: 22, 1917. 


Under section 280 of the New York Penal Law, prohibiting cor- 
porations from practising law, the drawing of bills of sale, chattel 
mortgages and similar legal papers constitutes ‘‘practising law’, 
and a trust company which prepares such papers and receives 
compensation therefor, is guilty of a misdeameanor under the statute 
referred to. 


Appeal by the defendant from a judgment of the Court of Special 
Sessions, rendered on October 27, 1916, convicting it of a misdemeanor 
in violating section 280 of the Penal Law. The appeal also brings up 
for review an order of the Special Term, entered in the office of the Clerk 
of the County of Kings on October 21, 1916, denying a motion for a 
certificate that it is reasonable that the charge be further prosecuted 
by indictment. 

James P. Judge for appellant; Ralph E. Hemstreet, assistant district 
attorney (Harry E. Lewis, district attorney, and Harry G. Anderson, 
assistant district attorney, with him on the brief), for respondents. 

BiackMaR, J. On June 27, 1916, the District Attorney of Kings 
County filed an information which, among other things, charged that 
the defendant ‘‘held itself to the public as being entitled to practice law, 
and to render and furnish legal services and advice, and furnish attorneys 
_ and counsel and render legal service and advice to Louis Singer, in 
connection with the drawing of a bill of sale and chattel mortgage.” 

Section 280 of the Penal Law (Laws 1909, chap. 483, as amended by 
Laws 1911, chap. 317 and Laws 1916, chap. 254, entitled ‘‘Corporations 
and voluntary associations not to practice law’’) among other prohibi- 
tions forbade a corporation to do the things charged in the information. 
A motion was made in the Supreme Court for a certificate that it was 
reasonable that the charge be further prosecuted by indictment. Such 
motion was denied. The case came on for trial before the Court of 
Special Sessions on October 27, 1916. The defendant was found guilty 
and a fine of $1,000 was imposed. From this judgment the defendant 
appeals and gives notice that it will bring up for review the order denying 
the motion that the charge be prosecuted by indictment. 

It appeared that on November 29, 1915, one Louis Singer, on the 
direction of a detective employed by a committee of the Kings County 
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Bar Association, visited the office of the defendant with one Pascal, 
introduced there as Mr. Bishop, and at their request a bill of sale of ar- 
ticles of personal property and a chattel mortgage thereon-was prepared 
by employees of the defendant, for which they paid the said corporation 
the sum of $6 and received its receipt therefor. There was also intro- 
duced in evidence a pamphlet taken from a desk in the defendant's 
office which contained a schedule of charges for drawing legal documents, 
most of them relating to real property, but including bills of sale. It 
was also shown that upon December 6, 1915, a power of attorney, release 
and receipt were prepared by defendant’s employees, for which defend- 
ant charged and received $4 and $3 respectively. It was claimed by 
the People and held by the court that the evidence showed the commis- 
sion of the offense forbidden by section 280 of the Penal Law. 

It is claimed by the appellant that the offense at which the said section 
of the Penal Law is directed is a corporation practicing law; that this 
involves only such acts and services as attorneys and counselors are 
authorized to perform by virtue of their office, and that this embraces 
only appearing in court by counselors and representing clients in actions 
and legal proceedings by attorneys at law. We think that the view 
that the prohibition of the statute is so limited cannot prevail. It is 
true that at the time the judgment was entered it was not illegal for 
natural persons to perform all acts usually entrusted to lawyers except 
to represent clients before judicial tribunals. These things are constantly 
done, and, especially in rural districts, wills, deeds and instruments 
creating legal obligations are commonly drawn by draftsmen who are 
not members of the bar. The prohibition of the statute under consider- 
ation is directed to corporations and voluntary associations, and not 
natural persons. These artificial persons must act through agents, and, 
if they practice law, they do it through their own paid employees. Such 
employees owe their primary duty to the employing corporation. As 
was said by Judge Vann in Matter of Co-operative Law Co. (198 N. Y., 
at p. 483): ‘‘The relation of attorney and client is that of master and 
servant in a limited and dignified sense, and it involves the highest 
trust and confidence. It cannot be delegated without consent and it 
cannot exist between an attorney employed by a corporation to practice 
law for it and a client of the corporation, for he would be subject to 
the directions of the corporation and not to the directions of the client.” 

The vice is that the employee of the corporation, serving it for pay, 
owes his duty to the corporation. As he cannot serve two masters, so 
he cannot serve both the client and his corporation employer. 

This reason applies not only to services of attorney and counsel in 
the matter of litigation, but to those other services which are usually 
performed by lawyers, which involve professional trust and confidence, 
knowledge of the law, and skill, born of experience, in its application. 
The practice of the law, as the term is now commonly used, embraces 
much more than the conduct of litigation. The greater, more respon- 


- 
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sible and delicate part of a lawyer’s work is in other directions. Draft- 
ing instruments creating trusts, formulating contracts, drawing wills and 
negotiations, all require legal knowledge and power of adaptation of the 
highest order. Beside these employments, mere skill in trying law suits, 
where ready wit and natural resources often prevail against profound 
knowledge of the law, is a relatively unimportant part of a lawyer's 
work. , 

We think the statute was formulated to include those departments of 
legal work. The words of the statute—‘“‘legal services of any kind in 
actions or proceedings of any nature or in any other way or manner’’— 
are comprehensive enough to embrace other legal services than those 
connected with litigation. 

We think, moreover, that the statute has been authoritatively so 
construed in this and other jurisdictions. In Matter of Pace (170 App. 
Div., 818) Justice Scott, writing for the court, said (p. 826): “It would 
be absurd to hold that the preparation of the papers requisite for the 
incorporation of a company and the incidental advice necessarily given 
in connection therewith, do not call for legal services and are not included 
within the definition of the ‘practice of law’ ’’; and this court, in the 
First Department, held in accordance with such expression of opinion. 
In Re Duncan (83 S. C., 186) it was held that where a disbarred attorney 
acted for pay in obtaining the release of a prisoner from a chaingang, 
he was practicing law and subject to contempt proceedings. In Eley 
v. Miller (7 Ind. App. Ct., 529) it was held that where a county auditor 
for pay drew a contract and bond, he was practicing law contrary to 
the statute. Savings Bank v. Ward (100 U. S., 195) concerned a cer- 
tificate that a title to real property was good, and the court decided the 
case on the proposition that examining the title and giving the certificate 
was practicing law. The prevailing opinion contains the oft-quoted 
clause (p. 199): ‘Persons acting professionally in legal formalities, 
negotiations or proceedings by the warrant or authority of their clients, 
may be regarded as attorneys at law within the meaning of that desig- 
nation as used in this country.” 

In the case at bar, a bill of sale of a store and chattel mortgage thereon 
for part of the purchase price was drawn. This is work which is usually 
done by lawyers. It may not reauire as deep legal knowledge as the 
organization of a corporation, although both are sometimes done by the 
use of printed blanks which can be bought at a stationery shop; but 
there are questions of law which surround passing title to property and 
securing rights under a chattel mortgage. Advice as to change of 
possession of the chattels and filing the mortgage should be given, and 
if it was not given in this case it furnishes another illustration of the 
reason why such work should not be done by employees of a corporation. 
It may be hard to draw the line and determine exactly what work falls 
within the condemnation of the statute, but we do not doubt that draw- 
ing bills of sale and chattel mortgages, with the advice necessarily 
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attending, constitute legal services, and are included in the term prac- 
ticing law. 

The appellant also claims that it is excluded from the operation of 
the statute because it has chartered power to examine and insure titles 
to real property. If the appellant’s contention is correct, it may, so 
far as the prohibition of the statute is concerned, act in the general 
practice of the law. Surely the Legislature never so intended, and an 
examination of the words of the act shows that it did not so provide. 
The language is: ‘‘This section shall not apply to any corporation or 
voluntary association lawfully engaged in a business authorized by the 
provisions of any existing statute, nor to a corporation or voluntary 
association lawfully engaged in the examination and insuring of titles 
to real property.’’ If this section does not apply to the defendant be- 
cause it is (sometimes) engaged in the examination and insuring of titles 
to real property, neither does it apply to any corporation or voluntary 
association which is (sometimes) lawfully engaged in a business authorized 
by the provisions of any existing statute. But every corporation which 
does any business under its charter is lawfully so engaged. It follows 
that appellant’s contention necessarily leads to the absurd conclusion 
that the statute does not apply to any corporation lawfully doing business 
under its charter. In other words, the excepting clause excepts all 
corporations and voluntary associations, and the statute has no appli- 
cation whatever. The plain meaning of the statute is that the section 
does not apply to the defendant while engaged in examining and insuring 
titles to real property, but does apply while doing work ultra vires of its 
charter; and no corporation has chartered power to practice law. When 
doing the work which is the subject of this information, it was not en- 
gaged in examination and insurance of title to real property, and there- 
fore the section does apply. 

As an element of the crime charged in the information is that the 
corporation held itself out to the public as being entitled to practice law, 
other acts of the like nature are relevant as showing a general course, 
and the objection and exception of defendant to such evidence are not 
valid. In fact, we think that other evidence of the same general nature, 
which was stricken out, might well have been retained. This evidence 
was rendered relevant also by the claim made by defendant that the 
services rendered to Singer were contrary to the will and direction of 
the corporation. When a defendant corporation claims that the act 
charged was contrary to such will and direction, other acts of a like 
character may be shown in evidence as bearing on authorization of the 
corporate agent (People v. Molineux, 168 N. Y., 264; People v. Grutz, 
212 N. Y., 72; People v. Duffy, 212 N. Y., 57.) 

The defendant also objects that the evidence was obtained by a 
detective employed for that purpose. If there had been an issue of fact 
as to what was actually done, this objection might have had great weight 
as directed to the character and sufficiency of the evidence of paid de- 


- 
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tectives. It is a question of the weight of evidence only, and whatever 
weight was lacking to the evidence introduced by the People was supplied 
by the failure of the defendant to call as witnesses their employees who 
participated in the acts. 

We approve also the decision of the Supreme Court at Special Term 
in denying the motion for a certificate that it was reasonable that the 
charge be further prosecuted by indictment, if for no other reason, for 
this: That the question in this case is practically a question of law on 
the construction of the statute. It is reasonable that such questions be 
decided by trained lawyers, when possible. 

Judgment of conviction of the Court of Special Sessions and order of 
Special Term denving motion for certificate, &c., affirmed. 

STAPLETON, MILts and Ric, JJ., concur. 


Putnam, J. (dissenting). The information charged that appellant 
“held itself to the public as being entitled to practice law, and to render 
and furnish legal services and advice, and furnish attorneys and counsel 
and render legal service and advice to Louis Singer, in connection with 
the drawing of a bill of sale and chattel mortgage, for which it accepted 
payment, and assumed to be entitled to practice law, and advertised 
that it had, owned, conducted and maintained a law office and an office 
for the practice of law and for furnishing legal advice, services and 
counsel.’”’ It does not appear that the Mr. Scully, mentioned as the 
person who drew up these papers, was an attorney at law, or that advice 
was given as to the legs! effect of such documents. The prosecuting 
witness, Mr. Singer, re< cived no professional advice beyond the obvious 
remark that the date left blank could be filled in when the papers should 
be executed before a notary. 

I agree that section 280 of the Penal Law (in its form in 1915) goes 
further than to declare unlawful “the business of conducting litigation 
and providing counsel therefor,’’ as in section 276. It deals with ser- 
vices out of court and even where there is no litigation. But such legal 
services there prohibited are those furnished in a manner to appear or 
assume to be those by an attorney at law. The terms repeated in the 
statute, ‘‘advice services or counsel,’ refer to such acts as may trench 
upon, or at least be supposed to undertake, the office duties and functions 
of a member of the Bar. . 

This reduces the questions to this: Did this statute forbid a corpora- 
tion to draw chattel mortgages or bills of sale for pay? Had that been 
the legislative purpose, it could have easily and plainly laid such a 
restriction on corporate acts. To support this conviction we must hold 
that such work is prohibited as being the professional business of a 
lawyer. That contention is against all the history and tradition of 
the bar. The advocate had not the work of a conveyancer or drafts- 
man. Such clerical labor was performed by a writer or scribe whom 
the civil law called registarius actuarius or scrivarius. Neither this 
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scribe nor the notary public, though the latter had international re- 
cognition, was admitted to the ranks of professional lawyers. He was 
outside the togatorum consortium. 

In England there was a difference between commercial instruments and 
land conveyances. An early authority says: ‘‘Many merchants doe 
make contracts and passe them likewise before notaries or scriveners 
because that things contracted for may require time to effect them.” 
(Malynes Lex Mercatoria, p. 123, ed. 1685). Preparation and execution 
of instruments to alienate land and conveyancing in general in London 
were not even open for attorneys and solicitors to engage in before 1760, 
being theretofore a close monopoly of the Scriveners’ Co. In that year 
an organized body of lawyers called the “Society of Gentlemen Prac- 
ticers in the Courts of Law and Equity,” broke into this preserve and 
gained a right also to draw such instruments (Encyc. Laws of Eng., 
vol. 11, “Solicitor,” p. 574). 

The Scriveners Company, however, long after maintained a strong 
hold on such business through its exclusive power to name and license 
notaries who had to undergo an apprenticeship for seven years 
(Rex v. Scriveners Co., 10 B. & C., 511, 21 E. C. L., 219). Naturally 
these European usages do not obtain in this country. In New York 
certain officials were forbidden to appear or to practice in court. These 
were a judge (Rev. Stat., Part III, Chap. III, Title I, sec. 4) a sheriff 
(Rev. Stat., —art I, Chap. V, Title IV., Art. II., sec. 27); also a constable, 
who served the original of the jury process (Rev. Stat., Part III, Chap. 
II, Title IV, Art. III, sec. 44). The present constitutional restraint on 
judges of the higher courts is that he is not to “practice as an attorney 
or counselor in any court of record in this state, or act as referee’ (Art. 
VI, sec. 20). I cannot find in the provision of the Penal Law, under 
which this prosecution is taken, the intent to forbid the drawing up of 
the evidence of every day transactions, such as the buying and pledging 
of chattels, or even of sales of land (which should be equally simple and 
easy), or the ordinary papers which, especially in the country, are well 
prepared by justices of the peace, local conveyancers, or men of good 
business experience whom no one has regarded as assuming to be entitled 
to practice law. Banks, insurance companies and other business cor- 
porations habitually prepare notes, bills of exchange, pledges of stock 
and like instruments. Their notaries extend marine protests on which 
follow instruments like bottomry bonds and agreements to contribute 
in general average. In like manner the acts of making out deeds, mort- 
gages and conveyances of land with searches, are done and have long 
been done by men not admitted to the Bar. When Congress laid 
revenue duties on different pursuits and professions it recognized the 
wide range of legal services by persons not attorneys at law. It grouped 
these under the name “conveyancer,” which the act defined as ‘every 
person other than one having paid the special tax as a lawyer or claim 
agent whose business it is to draw deeds, bonds, mortgages, wills, writs 
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or other legal papers or to examine titles to real estate’’ (14 U. S. Stat. 
at Large, p. 118, sec. 79, subdiv. 26). 

After the lay public have been free to draw their own legal instruments, 
it would be strange at this time of day for the Legislature to restrict 
such work to the legal profession. It would, in effect, declare that our 
system of written transactions had grown too complex for the ordinary 
man, a reproach which our Legislature is seeking to remove by estab- 
lishing short forms of conveyancing (Laws of 1917, chap. 681). 

I agree that the Legislature may curb corporate powers. But until 
it says so plainly, we should not find the drawing of these papers by 
appellant’s clerks as prohibited. Writing out forms for the sale or 
mortgage of chattels has never been held practicing law, nor is it one of 
the exclusive functions of members of the Bar. Hence I think no case, 
under section 280 of the Penal Law, was made out. 


DEPOSIT OF CHECK PAYABLE TO GUARDIAN. 


Brovan v. Kyle, Supreme Court of Wisconsin, December 4, 1917. 165 N. W. Rep. 382. 


The guardian of the plaintiff deposited in his individual account 
in the defendant bank a check for $1250 payable to him as guardian. 
The guardian was indebted to the bank on a note for $700. He 
drew a check for $850 payable to the bank and received his note, 
the collateral securing it, and $150 in cash. It was held that the 
bank had notice of the trust character of the deposit and was liable 
to the ward for $700 with interest. 


Appeal from Circuit Court, Dunn County; Geo. Thompson, Judge. 

Action by Blanche Lucille Brovan against John Kyle and others. 
From the judgment rendered, defendant named appeals. Reversed as 
to defendant bank only, and remanded, with directions. 

Action against the sureties upon a guardian’s bond. One Carroll 
Lucas was appointed guardian of the estate of plaintiff, and John Kyle 
and George Kyle signed his bond as sureties. Lucas died insolvent and 
indebted to the estate of his ward in the sum of $719.97, with interest 
thereon at 6 per cent. from January 1, 1912. George Kyle was also 
dead, and one E. J. Bates the administrator of his estate was made a 
party defendant. The defendant John Kyle petitioned the court, pur- 
suant to the provisions of section 2610, Stats. 1915, to make the Bank of 
Menominee a defendant on the ground that if plaintiff recovered the 
bank would be liable to him for the amount of such recovery or a sub- 
stantial part thereof. The court granted the petition. The trial resulted 
in a judgment in favor of plaintiff for $719.97 and costs against the 
defendants John Kyle and E. J. Bates as administrator of the estate of 
George Kyle, and in a dismissal upon the merits with costs as against 
the Bank of Menominee. From such a judgment the defendant John 
Kyle appealed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §169. 
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John R. Mathews and R. E. Bundy, both of Menominee, and Varnum 
& Kirk, of Hudson, for appellant. Freeman & Freeman, of Menominee, 
for respondent Bank of Menominee. W. E. Plummer, of Durand, for 
respondent Brovan. 

VinjE, J. (after stating the facts as above). For some years prior 
to March 20, 1911, Carroll Lucas had kept an individual deposit account 
with the Bank of Menominee, which on the date mentioned amounted 
to $6.80. He that day presented to the cashier of the bank a check for 
deposit to his individual account for $1,250 payable to Carroll Lucas, 
guardian, and indorsed Carrol Lucas, guardian. The cashier took note 
of the fact that Carroll Lucas, guardian, was the payee, and of the 
form of the indorsement and credited the amount of the check, 
afterwards collected by the bank, to Lucas’ individual account. 
The check in fact belonged to Lucas’ ward, the plaintiff herein. 
Lucas was indebted to the bank in the sum of $700 on a note secured 
by collateral of equal amount and value. He drew a check for $850 
payable to the bank, and received his note and collateral and $150 
in cash. The check for $850 was charged to his individual account. 
These transactions all took place with the cashier of the bank on the 
same day and immediately after the deposit of the $1,250 check. It 
was claimed by the appellant in his affidavit for bringing in the de- 
fendant bank that if he was liable the bank would be liable to him. Upon 
such a showing there was no abuse of discretion in joining the bank as a 
defendant in the action. Section 2610, Stats. 1915, expressly provides 
for just such a situation. So far as applicable to this case it reads: 


“A defendant who shows by affidavit that if he be held liable in the 
action he will have a right of action against a third person not a party 
to the action for the amount of the recovery against him, may, upon 
due notice to such person and to the opposing party, apply to the court 
for an order making such third person a party defendant in order that 
the rights of all parties may be finally settled in one action, and the court 
may in his discretion make such order.” 


No argument is needed to show the application of the section to the 
facts in this case. The court properly granted the order making the 
bank a party defendant; for a surety on a guardian’s bond, if held liable 
thereon, is pro tanto subrogated to the rights of his ward, and may 
follow the property of the ward’s estate into whosoever hands it has 
wrongfully come. Boyle v. Northwestern Nat. Bank of Superior, 125 
Wis. 498, 103 N. W. 1123, 104 N. W. 917, 1 L. R. A. (N. S.) 1110, 110 
Am. St. Rep. 844; Emigh v. Earling, 134 Wis. 565, 115 N. W. 128, 27 
L. R. A. (N. S.) 243; United States Fidelity & G. Co. v. Adoue, 104 Tex. 
379, 137 S. W. 648, 138 S. W. 383, 37 L. R. A. (N. S.) 409, Ann. Cas. 
1914B, 667, and note; 12 R. C. L. 1172. 

The trial court found that the bank acted in good faith and lawfully 
received payment of Lucas’ debt to it from the proceeds of the check. 
That the cashier believed the bank had the right to receive payment 
from the trust fund and was guilty of no intentional fraud may be 


_ 
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admitted so far as this particular transaction is concerned. But that 
does not reach the real question at issue, namely, ought not the bank 
from the evidence before it to be held as a matter of law to have had 
notice of the trust character of the fund, and that it could not lawfully 
receive payment of Lucas’ debt out of it? The word guardian is a well- 
understood word of common speech, and implies to the average lay 
mind that a fund held in the capacity of a guardian does not belong to 
the guardian but to the ward. We speak here of the equitable owner- 
ship, not of the technical legal title. The former alone is of importance 
in this case. But even the legal title to the fund represented by the 
check was in the ward and not in the guardian, and upon the death of 
the ward title thereto passes to his legal representative when appointed. 
Glasspoole v. McGuine, 143 Wis. 294, 127 N. W. 997; Rollins v. Marsh, 
128 Mass. 116; 12 R. C. L. 1123. The guardian holds the estate of his 
ward only in a trust capacity. Person et al. v. Merrick, 5 Wis. 231; 
Abrams v. United States Fidelity & G. Co., 127 Wis. 579, 106 N. W. 
1091, 115 Am. St. Rep. 1055, 5 L. R. A. (N.S.) 575. The cashier, there- 
fore, when a check was presented to him for payment to Lucas, guardian, 
was chargeable with knowledge of the fact that Lucas held the fund 
thereby represented in a trust capacity only, and that such fund be- 
longed to Lucas’ ward. The fact that the cashier did not know who the 
ward was is immaterial. Being charged with knowledge of the trust 
character of the fund the bank could not lawfully receive any portion 
thereof in payment of the personal obligation of Lucas to it. Boyle v. 
Northwestern Nat. Bank of Superior, 125 Wis. 498, 103 N. W. 1123, 
104 N. W. 917, 1 L. R. A. (N. S.) 1110, 110 Am. St. Rep. 844, and note 
in] L. R. A. (N.S.) 1110; 7 C. J. 644;3 R. C. L. 551; 12 R. C. L. 1172; 
Allen v. Puritan Trust Co., 211 Mass. 409, and cases cited on page 422, 
97 N. E. 916, L. R. A. 1915C, 518. See also valuable note to this case 
in L. R. A. 1915C, 518, where the authorities on the subject are collected, 
and notes in 52 L. R. A. 790, and 10 L. R. A. (N. S.) 706. Nor did the 
fact that the check was deposited to the personal account of Lucas 
change the trust character of the fund. Boyle v. Northwestern Nat. 
Bank of Superior, 125 Wis. 498, 103 N. W. 1123, 104 N. W. 917, 1 
L. R. A. (N. S.) 1110, 110 Am. St. Rep. 844; Emigh v. Earling, 134 Wis. 
565, 115 N. W. 128, 27 L. R. A. (N. S.) 248; 7 C. J. 644. 

Some courts have gone so far as to hold that if a bank permits trust 
funds to be deposited to the individual credit of the trustee the bank is 
liable if a loss ensues, even though the bank does not receive any portion 
of the money so deposited. Duckett v. National Mechanics’ Bank, 86 
Md. 400, 38 Atl. 983, 39 L. R. A. 84, and note, 63 Am. St. Rep. 513. 
It is not necessary to pass upon that situation here, and we express no 
opinion as to the soundness of sucha rule. In this case the bank profited 
by a known conversion of the trust fund and so it placed itself squarely 
within the principle that any one who profits by the known conversion 
of a trust fund must make restitution to the owners of the fund to the 
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extent of such profit if a loss equal or greater thereto results from the 
conversion. 

Some claim is made that when Lucas paid the bank the $700 he 
bought from it for plaintiff’s estate the collateral deposited to secure his 
note, and therefore there was no conversion of the trust fund. The 
statement of the claim is a sufficient negation thereof. So, too, the 
argument that plaintiff was not obliged to look to the proceeds of this 
check because her estate had been converted into this fund in contra- 
vention of the duties of a former guardian is not well founded. Even 
if she was not obliged to follow it, she could elect to do so. Martin v. 
Davis, 80 Wis. 376,50 N. W.171. Andshehasdoneso. The defendant 
bank is in no position to challenge such right of election. The bank 
received $700 from Lucas, as guardian, on March 20,1911. The default 
of Lucas was $719.97 with interest from January 1, 1912, at 6 per cent. 
Interest on $700 from March 20, 1911, to January 1, 1912, at 6 per cent. 
would amount to more than $719.97. Plaintiff is therefore entitled to 
judgment against the Bank of Menominee in the ful! amount of the 
loss to her estate, namely, $719.97, with interest thereon from January 
1, 1912 at 6 per cent. 

Judgment reversed as to the defendant the Bank of Menominee only, 
and the cause remanded with directions to enter judgment in favor of 
plaintiff against said defendant bank in the sum of $719.97, with interest 
thereon ‘from January 1, 1912, at 6 per cent. per annum, and costs; 
with costs in this court in favor of the appellant John Kyle against said 
defendant Bank of Menominee. 


DIVIDENDS DECLARED OUT OF CAPITAL. 
Wood v. Noyes, U. S. Circuit Court of Appeals, October 8, 1917. 245 Fed. Rep. 742. 


The directors and officers of a bank, who declare dividends when 
the bank is insolvent and there is no surplus out of which dividends 
are properly payable, are liable to a receiver, subsequently ap- 
pointed, for the amount of the dividends received by them. 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska; F. E. Fuller, Judge. 

Suit by F. G. Noyes, as receiver of the Washington- Alaska Bank, 
a corporation, against R. C. Wood and others. From a decree for 
complainant, defendants appeal. Affirmed. 

McGowan & Clark, A. R. Heilig, and John L. McGinn, all of Fair- 
banks, Alaska, and Metson, Drew & Mackenzie, Curtis Hillyer, and 
Charles J. Heggerty, all of San Francisco, Cal., for appellants. 

O. L. Rider, of St. Louis, Mo., for appellee. 

Before GILBERT, Ross and Hunt, Circuit Judges. 

Ross, Circuit Judge. The appellee, as receiver of the insolvent bank, 
brought suit against the appellants, who had been directors and officers 
of the bank, and against other stockholders, to recover the amount of 
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a dividend paid to and received by them under a resolution adopted 
by the board of directors of the bank on the 12th day of April, 1910; 
the complaint alleging, among other things, that: 


“On and for a long time prior to said April 12, 1910, said Washington- 
Alaska Bank, then known as the Fairbanks Banking Company, was in 
a grossly insolvent and bankrupt condition, and its assets were insuf- 
ficient in value by more than $100,000 to pay its deposits and other 
liabilities. Notwithstanding the said grossly insolvent and bankrupt 
condition of said bank, the board of directors thereof did on said 12th 
day of April, 1910, wrongfully and fraudulently declare and order to be 
paid to the then stockholders of said Washington-Alaska Bank, then 
known as the Fairbanks Banking Company, a dividend of 20 per cent., 
or $20 per share, on its then outstanding capital stock of $168,800. 
On said 12th day of April, 1910, said Washington-Alaska Bank owed to 
depositors the sum of $876,972.28 and had other liabilities amounting 
to $83,717.53.” 


By their amended answer the defendants put in issue those allega- 
tions of the complaint, and, among other things, by further and separate 
answer the defendants McGinn and J. A. Jessom alleged, in substance, 
that at the time the dividend was declared and at the time they received 
the same the bank was solvent, and that they believed it so to be, and 
received their portion of the dividend in good faith and believing that 
it came out of the profits of the bank and not otherwise; and the de- 
fendant Wood, for a further and separate answer alleged that the portion 
of the said dividend so paid to him was paid to him for the use and bene- 
fit of one Joseph Conta, who was the true owner of the shares of stock 
standing in his name on the books of the bank, and that at the time 
the dividend was declared and at the time he received the same the 
said bank was solvent, and that he believed it to be so, and received 
the portion of the dividend so received by him prior to any notice that 
the bank was insolvent and could not meet its liabilities. These affirm- 
ative allegations were put in issue by the reply of the plaintiff. 

Each of the defendants also set up in defense certain matters also 
pleaded by them in a suit brought by the same receiver against them, 
together with the other officers and directors of the said bank, namely, 
E. R. Peoples, James W. Hill, and Ray Brumbaugh, charging them 
with wrongful and negligent acts and conduct whereby the bank had 
been injured and its assets wasted, so that it became unable to pay 
its creditors, and praying that an accounting be had and judgments 
rendered against the defendants to that suit for the amounts found 
to be due from them respectively, in which suit the other defenses re- 
ferred to were, on appeal from the judgment there given by the trial 
court, held by this court at the last term to be of no avail, so that no 
further reference to those defenses need now be made. 245 Fed. 46,— 
Cc.C. A—. 

The present suit was tried by agreement of the respective parties 
before the court without a jury, and the court found the facts to be 
in substance as follows: 
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That the bank of which the plaintiff was receiver was incorporated 
under the name of Fairbanks Banking Company under the laws of the 
state of Nevada, January 21, 1908, with an authorized capital stock of 
$300,000, divided into 3,000 shares of the par value of $100 each; that 
subsequently, by amendment to its articles of incorporation, the name 
was changed to Washington-Alaska Bank. 

That the bank commences business at the town of Fairbanks, 
Alaska, March 16, 1908, and continued to carry on a general banking 
business there until June 4, 1911, when it suspended business and closed 
its doors. 

That on April 12, 1910, the said Fairbanks Banking Company 
by its then board of directors declared a 20 per cent. dividend on the 
par value of its then outstanding capital stock of $168,000, amounting 
to $33,720, which dividend was paid to the then stockholders of the 
bank, either in cash or by crediting the amount thereof upon notes 
owing by such stockholders to the bank, in the amount set forth in the 
complaint. 

That of said stockholders J. A. Jessom, J. W. Hill, G. W. Palmer, 
E. R. Jessom, M. F. Hall, John F. McGinn, Dave Petree, John Zug, 
Mrs. Mary Anderson, R. C. Wood, J. L. Sale, G. A. Coleman, George 
Preston, and J. A. Healey joined issue with the plaintiff upon the matters 
and things set up in the complaint, and were then before the court. 

That the defendants J. A. Jessom, McGinn, and Wood were 
directors of the bank at the time the said dividend was declared and 
paid, and gave their consent to the same; that McGinn was at the time 
the owner of shares of the capital stock of the bank of the par value of 
$10,000, and that there was paid to him thereon of said dividend $2,000: 
that J. A. Jesson was at the time the owner of shares cf the capital 
stock of the bank of the par value of $10,000, and that there was paid 
to him of the said dividend the sum of $2,000; that Wood was at the 
time the owner of shares of the capital stock of the bank of the par value 
of $2,500, and that there was paid to him of the dividend the sum of 
$500; that none of the other defendants mentioned were officers or 
directors of the bank at the time of the declaration of the dividend, or 
at the time of the receipt of their portion thereof. 

That at the time the said dividend was declared and paid the 
said Fairbanks Banking Company did not have any surplus or undi- 
vided profits out of which the same could be declared and paid, and 
that the said dividend was paid out of the capital of said bank, which 
facts were known to the defendants McGinn, Wood, and J. A. Jessom, 
and to each of them, at said time, or could have been known to them by 
the exercise of reasonable diligence. 

That the dividend so paid to the defendants Hill, Palmer, E. R. 
Jessom, M. F. Hall, Petree Zug, Mrs. Mary Anderson, Sale, Coleman, 
Preston, and Healey was received by them without knowledge on their 
part that the said bank did not have any surplus or undivided profits 
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out of which the said dividend could be declared and paid, or that the 
same was paid out of the capital of said bank, and they and each of 
them received the same in good faith and in the honest belief that the 
same was declared and paid to them out of the surplus and undivided 
profits of said bank. 

That said dividend was declared and paid in violation of the laws 
of the state of Nevada, under which said corporation was organized, 
and in violation of the by-laws of the said Fairbanks Banking Company, 
and was wrongful and illegal. 

That the assets of said bank now in the hands of said receiver 
are insufficient to pay its liabilities, and the amount of said liabilities 
is more than $470,000 in excess of the par value of said assets. 

The findings covered the material issues made by the pleadings, and 
upon the record we cannot hold that the evidence was insufficient to 
justify the findings made, or that the court below erred in refusing to 
make the numerous findings requested by the appellants. From the 
facts so found the court concluded as matter of law that the defendants 
J. A. Jessom, McGinn, and Wood are liable to the plaintiff for the amount 
of the dividend paid to and received by them, respectively, and gave 
judgment against them accordingly, and in favor of the other defendants. 

For the reasons set forth in the opinion filed in the other suit above 
referred to, we think the judgment here appealed from right, and it 
is accordingly affirmed, with the provision that, upon the payment of 
the joint and several judgment entered in the aforesaid suit against 
the present appellants as directors, the judgment here affirmed also 
becomes thereby satisfied and extinguished. 


TRUST COMPANIES NOT TO PREPARE WILLS IN 
NEW YORK. 











People v. Peoples Trust Company, New York Supreme Court, Appellate Division, December 7, 1917 
167 N. Y. Supp. 767. 





A trust company which, through a newspaper advertisement, 
offers its advice and services in the matter of preparing wills, and 
causes its attorney to draw a will for one who answers the advertise- 
ment, violates section 280 of the New York Penal Law, prohibiting 
corporations from furnishing legal advice or from in any manner 
assuming to be entitled to practice law. This is so irrespective of 
who pays the attorney’s fees in the transaction or whether any 
fee at all is paid. 


Appeal from Court of Special Sessions of City of New York. 

The People’s Trust Company was convicted of violating Penal Law, 
§280, and appeals. Affirmed. 

Argued before Jenks, P. J., and Tuomas, MILis, Putnam, and 
BLackMarR, JJ. 

George W. Wingate, of New York City, for appellant. 





40 THE BANKING LAW JOURNAL 


Ralph E. Hemstreet, Asst. Dist. Atty., of Brooklyn (Harry E. Lewis, 
Dist. Atty., and Harry G. Anderson, Asst. Dist. Atty. both of Brook- 
lyn, on the brief), for the People. 

BiackmMar, J. Section 280 of the Penal Law makes it unlawful for 
a corporation to render or furnish legal advice, to furnish attorneys or 
counsel, in any other manner to assume to be entitled to practice law, or 
to furnish legal advice, services or counsel, or to advertise that either 
alone, or together with, or by, or through any person, whether a duly 
and regularly admitted attorney at law or not, it has, owns, conducts, 
or maintains a law office, or an office for the practice of the law, or for 
furnishing legal advice, services, or counsel. The section contains speci- 
fications of other prohibited acts of the same general nature, aimed to 
cover the whole field of services usually rendered by attorneys to clients, 
but the enumeration above is sufficient for the purpose of this decision. 

The defendant advertised in certain newspapers as follows: 

“A Will is a Flexible Instrument. 

“You can make it express every shade of your desires. And by 
trusteeing the whole or a part of your estate with a modern trust company 
you can provide for almost every possible contingency which may arise 
after your death. May we suggest ourselves as appropriate advisers 
if you are considering the making of a will or the appointment of an 
executor? The advice of our trust officers is at your service entirely 
without obligation. 

“The People’s Trust Company.” 

On the 28th of September, 1916, one J. Lawrence Gregory visited 
the office of the defendant, with a copy of such advertisement in his 
possession. There he told one Lindsay M. Goodeve, assistant to the 
trust officer of the defendant, that he had noticed the advertisement 
and wished to see about making a will. Mr. Goodeve called up over 
the telephone an attorney connected with the regularly retained firm 
of legal advisers to the defendant, who came to the office of the defend- 
ant, met Mr. Gregory, took his instructions, drafted the will, and, on 
the following day supervised the execution thereof. The defendant, a 
trust company organized under the Banking Law of the state of New 
York (Consol. Laws, c. 2), and having power to act as executor and 
trustee under wills, was made executor of the will. No charge was 
made either by the trust company or by the attorneys for services in 
advice, or drafting and supervising the execution of the will. For these 
acts the defendant has been convicted for a violation of the above- 
cited section 280 of the Penal Law. 

The relation between attorney and client is confidential in the extreme. 
The attorney is under all the obligations attached to a fiduciary relation, 
and above all things he owes undivided loyalty to his client, unhampered 
by obligations to any other employer. These duties are enforced by 
the drastic remedy of disbarment proceeding, a measure outside of and 
in addition to other legal remedies. An attorney may not divulge 
confidential communications of his clients or the advice given thereon. 


- 
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It is obvious that the intervention of a corporation, the general employer 
of an attorney, between him and his client, is destructive of this necessary 
and important relation. There can be no longer uninfluenced devotion 
to the client’s interests. There exists along with, and necessarily in- 
fluencing, the devotion to the client, the duty which the attorney owes 
to his general employers. Divided obligations in trust relations ate 
obnoxious to the law, and in none more so than in that of attorney and 
client. It was to remedy the growing tendency of corporations to enter 
the field of practicing law, and perform legal services through lawyers 
in their general employ, and owing loyalty primarily to them and not 
to the client, that this law was enacted. 

An attorney at law is the agent of his client in matters involving the 
application of a knowledge of the law. The business which he carries 
on is called ‘“‘practicing law.’ It is not confined to performing services 
in an action or proceeding pending in courts of justice; but, as is con- 
cisely stated by the court in Eley v. Miller, 7 Ind. App. 529, 34 N. E. 
836: 

“In a larger sense it includes legal advice and counsel, and the prep- 


aration of legal instruments and contracts by which legal rights are 
secured, although such matter may or may not be depending in a court.” 


See, also, Matter of Pace, 170 App. Div. 818, 156 N. Y. Supp. 641; 
Matter of Duncan, 83 S. C. 186, 65 S. E. 210, 24 L. R. A. (N. S.) 750, 
18 Ann. Cas. 657; Savings Bank v. Ward, 100 U. S. 195, 25 L. Ed. 
621; Matter of the City of New York (Avenue A, etc.), 144 App. Div. 
107, 128 N. Y. Supp. 999. 

Under these decisions, as well as in the common understanding of 
the business world, the drafting and supervising the execution of wills 
is practicing law. By them legal rights are secured. In giving in- 
structions, confidential communications regarding family relations are 
often necessary. There is no province of the law requiring deeper 
learning on the subject of trusts, powers, legal and equitable estates, 
and perpetuities. 

But the statute does not leave the matter by simply prohibiting 
corporations practicing law and remitting it to the courts to define the 
term. The statute in terms forbids a corporation to hold itself out to 
the public as being entitled to practice law, to render or furnish legal 
services or advice, or to furnish attorneys or counsel to render legal 
services of any kind. This is what the defendant did. Its advertise- 
ment offered to furnish legal advice. In its preamble it indicated the 
importance of knowing what might legally be accomplished by a will, 
and then suggested itself as an appropriate adviser. What it actually 
did was to furnish an attorney at law to give the advice and render the 
services. The attorney was in the employ of a law firm regularly 
retained by the defendant. In rendering these services, he was in the 
employ of the defendant, and the services were rendered because of 
that employment. Whether the attorneys were paid specifically for 
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these services by the defendant, whether the work was included in the 
general retainer, whether they were at liberty to refuse to perform the 
services unless paid by the party making the will, of whether they were 
paid at all, is unimportant. The evidence permits no other conclusion 
than that the services were rendered because of the attorney’s employ- 
ment by the defendant. Even if the attorneys acted gratuitously, 
because they looked forward to employment in probate proceedings, it 
was employment by the defendant. The attorney served the client 
because of his employment by the defendant, and at the request of 
defendant. 

Motives which often, if not usually, actuate men, would cause some 
attorneys in such a situation to regard primarily the interests of the 
corporation, and secondarily only that of the client. To prevent this 
divided allegiance, this law was passed. The finding of the court that 
the defendant furnished legal services and advice, and furnished an 
attorney to render legal services, was amply supported by the evidence. 
This is not like the case where trust companies, through their own 
attorneys, although at the expense of the client, examine and advise 
as to trust deeds before accepting the trust. In such case the attorney 
represents the trust. company only, and owes no duty or obligation to 
the grantor in the deed. In the instant case, the vice is that there is 
divided allegiance. 

The judgment of conviction of the Court of Special Sessions is af- 
firmed. All concur; Putnam, J., in result. 


NATIONAL BANK ACTING AS BROKER. 


Pollock v. Lumberman’s National Bank of Portland, Supreme Court of Oregon, November 13, 1917, 
168 Pac. Rep. 616. 


A national bank has no power to negotiate loans for others. 
Where a national bank does negotiate such a loan it cannot be held 
liable in damages by the lender for a failure to lend on sound se- 
curity. 

Department 1. Appeal from Circuit Court, Multnomah County; 
Geo. N. Davis, Judge. 

Action by M. L. Pollock against the Lumberman’s National Bank of 
Portland. From a judgment of nonsuit, plaintiff appeals. Judgment 
affirmed. 

The complaint in this action alleges substantially that the plaintiff, 
being ignorant of the limitations upon the powers of a national bank, 
applied to the defendant bank, through its agent, Dukeheart, as assistant 
cashier, to lend some of plaintiff's money for him; that Dukeheart 
represented to him that the bank was authorized to negotiate loans for 
its depositors; that through such assistant cashier the bank agreed to 


NOTE.—For other similar decisions see Banking Law Journal Digest §291. 


- 
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loan a sum of money for him and to obtain from the borrower a valid 
promissory note of a solvent maker secured by first-class, bankable 
collateral security; that thereafter Dukeheart informed him that such a 
loan had been negotiated and that the collateral security was ample; 
that he thereupon drew his check upon the Metropolitan Bank of New 
York City for the sum of $900 in favor of the defendant bank, and, upon 
defendants’ representations regarding the sufficiency of the security, 
accepted a promissory note signed by J. W. Matthes, and, as collateral, 
a deed to certain real estate in Portland, and an assignment of a contract 
of sale of certain other lands. These assertions are followed by an 
allegation: 

“That said defendants wholly failed to keep and perform their said 
agreement, and did receive and pay out of said moneys of plaintiff and 
accept said note and the collateral purported to be described therein, well 
knowing that J. W. Matthes, the signer and maker of said note, was at 
the date of said note, and now is, insolvent and financially irresponsible, 
and that said note was of no commercial value.” 


Then follow allegations regarding the worthlessness of the securities 
the payment of interest charges upon the same, the amount of the 
damages sought to be recovered, and the usual prayer for judgment. 

After denying the material averments of the complaint, the answer 
of the bank alleges that plaintiff loaned his money to Matthes after a full 
and careful examination of the borrower's financial responsibility and of 
the value and validity of the securities; that defendant advanced the 
money on plaintiff’s check, and at his request applied the money upon the 
loan to Matthes; and that at plaintiff’s request and under his direction 
it paid from his account the interest charges on the collateral securities. 
It is further alleged that defendant as a national bank had no power to 
make or enter into such an agreement as that set out in the complaint. 
A reply having been filed, a trial was had wherein, after plaintiff intro- 
duced evidence and rested his case, a judgment of nonsuit was entered 
by the court, from which plaintiff appeals. 

Wilson T. Hume, of Portland, for appellant. H.G. Platt, of Portland 
(Platt & Platt and Palmer L. Fales, all of Portland, on the brief), for 
respondent. 

BENSON, J. (after stating the facts as above). It is contended that the 
court erred in entering a judgment of nonsuit. It will be noted that the 
complaint alleges a contract whereby the bank was to act as broker for 
the purpose of lending plaintiff's money. A breach of such agreement 
is then asserted and there is a prayer for damages for such breach. It 
has been uniformly held that national banks have no power to negotiate 
loans for others. 3 R. C. L. p. 423, § 51; Farmers’ & Merchants’ Nat. 
Bank v. Smith, 77 Fed. 129, 23 C. C. A. 80; F. N. Bank of Allentown v. 
Hoch, 89 Pa. 324, 33 Am. Rep. 769; Grow v. Cockrill, 63 Ark. 418, 39 
S. W. 60, 36 L. R. A. 89. In addition to the authorities cited, this court, 
in Byron v. First National Bank, 75 Or. 296, 146 Pac. 516, through Mr. 
Justice McBride, says: 
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“It may be conceded, and it is the law, that a national bank cannot act 
as a broker; so, if the contract is to be construed in that aspect, plaintiff's 
case must fail.” 


Our attention has been called to Chapman v. First National Bank, 72 
Or. 492, 143 Pac. 630, and Doerstler v. First Nat. Bank, 82 Or. 92, 161 
Pac. 386. The former is a case wherein the complaint alleges a deposit 
by plaintiff and a refusal by the bank to honor his check or refund his 
money. The bank answered that he had withdrawn his deposit. The 
evidence disclosed that without authority the president of the bank ob- 
tained plaintiff's money by means of a memorandum check and appro- 
priated it to his own use. The question of ultra vires was not involved 
and not discussed. The latter case was one wherein the complaint, as in 
the former, alleged a deposit and a refusal to repay. After denials, the 
answer asserted that plaintiff had requested the president of the bank to 
lend his money; the reply being that plaintiff had authorized the bank, 
and not its president, to act as broker. In the opinion we find this 
language: 

‘Whether the bank under the circumstances could lawfully have loaned 
the money for plaintiff is a matter of no importance. It says that it did 
not loan it, and plaintiff says it did not loan it; so the whole question comes 
down to this: Did plaintiff authorize Sheridan personally as his agent 
to draw out and loan the amount of his deposit? This the court left to 
the jury, and it has found that he was not so authorized.” 

We have italicized a part of the above quotation for the purpose of 
calling attention to an error in the published report of the case, wherein 
the second use of the word ‘“‘not”’ is through some oversight omitted. 

Counsel for appellant does not seriously contend that the agreement 
upon which the action is based is within the powers of the defendant bank, 
but insists that its want of authority can be raised only by the sovereign, 
and cannot be made available as a defense in this proceeding. In Cali- 
fornia Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198, 
Mr. Justice White says: 

‘“‘Whatever divergence of opinion may arise on this question from con- 
flicting adjudications in some of the state courts, in this court it is settled, 
in favor of the right of the corporation to plead its want of power; that is 
to say, to assert the nullity of an act which is an ultra vires act.”’ 

In Central Transp. Co. v. Pullman’s Palace Car Co., 139 U. S. 24, 60, 
11 Sup. Ct. 478, 488 (35 L. Ed. 55), we find this language: 

“A contract of a corporation, which is ultra vires, in the proper sense, 
that is to say, outside the object of its creation as defined in the law of its 
organization, and therefore beyond the powers conferred upon it by the 
Legislature, is not voidable only, but wholly void, and of no legal effect. 
The objection to the contract is, not merely that the corporation ought 
not to have made it, but that it could not make it. The contract cannot 
be ratified by either party, because it could not have been authorized by 
either. No performance on either side can give the unlawful contract 
any validity, or be the foundation of any right of action upon it.” 


In McCormick v. Market Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 L. 
Ed. 817, these words are used: 


. 
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“The doctrine of ultra vires, by which a contract made by a corporation 
beyond the scope of its corporate powers is unlawful and void, and will not 
support an action, rests, as this court has often recognized and affirmed, 
upon three distinct grounds: The obligation of any one contracting with 
a corporation, to take notice of the legal limits of its powers; the interest 
of the stockholders, not to be subject to risks which they have never 
undertaken; and, above all, the interest of the public, that the corpora- 
tion shall not transcend the powers conferred upon it by law.” 


We conclude that the complaint herein does not state facts sufficient 
to constitute a cause of action, and the judgment is therefore affirmed. 
McBripg, C. J., and Burnett and Harris, JJ., concur. 


BENEFICIARY’S RIGHT TO TRUST FUND. 


Hull v. Farmers Loan & Trust Co., New York Court of Appeals. December 10, 1917, 38 Sup. Ct. Rep. 103. 


A will created a trust fund in favor of the testator’s son. The will 
recited that it was the testator’s intention ‘that my son shall have 
the principal of said trust fund, whenever he shall become financially 
solvent and able to pay all his just debts and liabilities from resources 
other than the principal of the trust fund.” ‘Promptly after the 
probate of the will the son filed a voluntary petition in bankruptcy 
and in due time received his discharge. It was held that he there- 
upon became entitled to the possession of the principal and that his 
trustee in bankruptcy had no enforceable claim against it. 

In Error to the Court of Appeals of the State of New York. 

Suit by J. Harry Hull, as trustee in bankruptcy, against the Farmers’ 
Loan & Trust Company, and another. A judgment dismissing the com- 
plaint was affirmed by the Appellate Division, of the Supreme Court of 
New York (Hull v. Palmer, 155 App. Div. 636, 140 N. Y. Supp. 811), 
and by the Court of Appeals (Id., 213 N. Y. 315, 107 N. E. 653) and 
plaintiff brings error. Affirmed. 

Mr. Walter S. Heilborn, of New York City, for plaintiff in error. 

Mr. Henry B. Twombly, of New York City, for defendant in error 
Palmer. 

Mr. Frederick Geller, of New York City, for defendant in error Farmers 
Loan & Trtist Co. 

Mr. Justice BRANDEIs delivered the opinion of the Court. 

Charles Palmer, of New York City, by will executed shortly before his 
death, bequeathed to the Farmers’ Loan & Trust Company the sum of 
$50,000, in trust, to pay the income to his son Francis, during his life, with 
a remainder over to others, subject to the “‘wish * * * that my son 
shall have the principal of said trust fund, whenever he shall become 
financially solvent and able to pay all his just debts and liabilities from 
resources other than the principal of the trust fund.” 

Promptly after probate of the will, Francis filed a voluntary petition 
in bankruptcy, and in due time received his discharge. Then the trust 
company instituted proceedings in the Surrogate Court for a judicial 
settlement of the estate; and, the court adjudging that Francis had be- 
come entitled to the principal of the trust fund (65 Misc. Rep. 418, 121 
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N. Y. Supp. 1099), it was paid over to him. Later the trustee in bank- 
ruptcy who had not been a party to proceedings in the Surrogate Court 
brought suit in the Supreme Court of New York against the trust com- 
pany and Francis to recover the principal. He claimed that the right to 
it had passed to him under section 70a (5) of the Bankruptcy Act (1898 
Stat. c. 541; 30 Stat. 544), and that the whole fund was required to satisfy 
the balance due on debts proved against the bankrupt estate and the 
expenses of administration. No claim was asserted against the income 
of the trust fund. A complaint setting forth these facts was dismissed on 
demurrer; and the judgment entered by the trial court was affirmed both 
by the Appellate Division (Hull v. Palmer, 155 App. Div. 636, 140 N. Y. 
Supp. 811) and by the Court of Appeals (213 N. Y. 315, 107 N. E. 653). 
The case comes here on writ of error. 

Plaintiff asserts that the case presents this federal question: Does a 
contingent interest in the principal of personal property assignable by 
the bankrupt prior to the filing of the petition necessarily pass to his 
trustee in bankruptcy? And, to sustain his claim to recovery, he con- 
tends that under thé law of New York (1) the words used by the testator 
create a trust; (2) vesting in the beneficiary a contingent interest in 
personal property; (3) which is an expectant estate; (4) assignable by 
him; and (5) that, in view of the surrogate’s decision and the action there- 
on, the defendants are estopped from denying that the contingency 
requiring payment of the principal had arisen. Plaintiff contends also 
that, under the federal law, (6) this assignable estate in expectancy passed 
to the trustee when Francis was adjudged bankrupt, and (7) the trustee, 
as holder of the estate, became entitled to the principal when the discharge 
rendered Francis solvent. 

We need not inquire whether the several propositions of state and 
federal law which underlie this contention are correct. This is not a case 
where a testator seeks to bequeath property which shall be free from 
liability for the beneficiary’s debts. Ullman v. Cameron, 186 N. Y. 339, 
345, 78 N. E. 1074, 116 Am. St. Rep. 553. Here the testator has merely 
prescribed the condition on which he will make a gift of the principal. 
Under the law of New York he had the right to provide, in terms, that 
such payment of the principal should be made, only if and when Francis 
should have received in bankruptcy a discharge from his debts and that 
no part of the fund should go to his trustee in bankruptcy. The lan- 
guage used by the testator is broader in scope, but manifests quite as 
clearly, his attention that the principal shall not be paid over under 
circumstances which would result in any part of it being applied in 
satisfying debts previously incurred by Francis. The Bankruptcy Act 
presents no obstacle to carrying out the testator’s intention. Eaton v. 
Boston Safe Deposit & Trust Co., 240 U. S. 427, 36 Sup. Ct. 391, 60 L. Ed. 
723. As the Court of Appeals said: ‘The nature of the condition itself 
determines the controversy.”’ The judgment is 
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NOTE PROCURED BY FRAUD. 


Thorpe v. Cooley, Supreme Court of Minnesota, December 7, 1917, 165 N. W. Rep. 265. 


Where notes are procured by fraud the making of renewal notes 
after discovery of the fraud is a waiver of the fraud. 


Appeal from District Court, Steel County; Arthur B. Childress, Judge. 

Action by Margaret A. Thorpe against E. W. Cooley. Verdict for 
defendant, and plaintiff appeals. Reversed. 

Allen & Fletcher and John C. Benson, all of Minneapolis, for appellant. 
Leach & Leach, of Owatonna, for respondent. 

HatiaM, J. Action on four promissory notes of $500 each, made by 
defendant to himself and indorsed to plaintiff. Defendant claimed the 
notes were procured by fraud. Plaintiff denied fraud and alleged she was 
a bona fide purchaser without notice. Defendant denied this. The 
jury found for defendant. 

On June 8, 1911, the Hiawatha Water Company owned about 30 acres 
of land near Janesville, Wis., on which was a spring. Some buildings 
had been erected thereon.. The property was not of great value, save as 
the spring was valuable. The company was formed for the purpose of 
bottling and selling water from this spring. To do this it was thought 
the expenditure of a large sum for advertising and promotion was re- 
quired. The corporation was capitalized for $1,250,000 and the stock 
put on sale. Plaintiff was a doctor at Blooming Prairie, Minn. One 
Campbell, an agent selling the stock of the company, asked defendant to 
buy. On June 8, 1911, defendant agreed to invest $2,500 in stock and 
gave therefor five notes, of $500 each, duein six months. Those in charge 
of the corporation conceived the notion, popular in some quarters, that 
real wealth could be amassed by watering the stock and selling $6 of 
stock for $1 in money. Defendant was not averse to this method of 
finance and it was agreed that he should receive stock of the par value of 
six times his investment. Defendant paid one note and had the others 
renewed from time to time until March 26, 1913. At that time Thomas 
Peebles, who was connected with the company in some way, made demand 
for payment of the notes. At Peebles’ suggestion defendant went to 
Minneapolis to see him. While there, defendant gave the notes in suit 
in renewal of his former notes and at the same time exchanged his right 
to receive stock for a right to receive, at par, bonds which the company 
had issued secured by a trust deed of its property. 

The defense charges fraud committed by Campbell in procuring 
defendant to buy the stock and give his notes on June 8, 1911, and fraud 
by Peebles in procuring the renewal notes on March 26, 1913. We may 
assume that plaintiff was chargeable with notice of every fact in this 
whole transaction. The difficulty we have is in finding the existence of 
fraud that will avoid these renewal notes. 

There is evidence that some misrepresentation was made to induce 
defendant to make the original purchase of stock and to give the original 
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notes. The fact is, however, after he made the original purchase of 
stock, defendant went to Janesville and investigated fully and also 
participated in corporate meetings. After returning from Janesville 
he wrote that he would soon pay his notes, and as above stated, did pay 
one and secured extension of the others. 

It is clear that at the time defendant gave the new notes in 1913 he had 
full knowledge of the truth or falsity of all representations which he claims 
in his answer were made to him when he bought his stock and gave the 
first notes in 1911. All these he waived by giving the new notes. 7 Cyc. 
881; 8 C. J. 445; Daniel, Neg. Inst. (6th Ed.) p. 302; Long v. Johnson, 
15 Ind. App. 498, 44 N. E. 552; Brown v. First National Bank, 115 Ind. 
572, 18 N. E. 56; Sawyer v. Wiswell, 9 Allen, 39; Keyes v. Mann, 63 
Iowa, 560, 19 N. W. 666; Calvin v. Sterritt, 41 Kan. 215, 21 Pac. 103. 

Defendant claims on this appeal that there was one misrepresentation, 
the falsity of which he had not discovered when he gave the renewal 
notes, namely, there was a statement in a prospectus handed to him by 
Campbell that the title to all assets of the company was “free and clear.” 
It appears there was some incumbrance upon the land. No such mis- 
representation was alleged in the answer. Defendant in his amended 
answer alleged the acts of fraud, upon which he relied, in much detail. 
He did not mention this. The existence of a purchase-money mortgage 
on the land came out in the course of a deposition taken a year and a half 
before the trial. Yet he never asked leave to amend to set up this state- 
ment in the prospectus as a fraud. Nor was this issue voluntarily liti- 
gated on the trial. Defendant in his defense in chief made no pretense of 
proof of facts necessary to relief on the ground of this representation. 
There was no suggestion that he had been deceived in this particular. 
Not until his surrebuttal was he asked anything about these mortgages 
and then only as pertaining to another point in the case. Clearly on this 
record defendant’s notes cannot be avoided on this ground. 

The other alleged fraud is that at the time defendant gave the renewal 
notes sued on, and exchanged his stock for bonds, Peebles stated to him 
that the bonds were ‘‘good as gold” and that he would sell them and re- 
lieve defendant of his responsibility before the notes were due. De- 
fendant claims these representations untrue. There is no claim that the 
bonds were worth less than the stock. Clearly they must have been 
worth more. Defendant knew of the bond issue before this. He had 
been present at a stockholders’ meeting at which the stockholders “‘went 
over the matter very thoroughly.” The tenor of the discussion at the 
meeting was that the selling of stock had been a failure and that the only 
way to complete the financing of the company was to issue and sell bonds. 
Defendant himself made the motion that the issue of bonds be made. 
There was no relation of confidence between these parties. Both were 
experienced men. Neither had means of information not open to the 
other. The facts which gave value to the bonds were known to both 
or were open to both. The fact is, both these parties were embarked in 
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an enterprise known by them to be speculative. It was a patent fact 
that the value of stock and bonds of the company depended on their 
financing the enterprise and making successful sales of spring water. 
Under all the circumstances, the purported statement of Peebles that the 
bonds were ‘‘good as gold” and that he could sell them before defendant’s 
notes fell due must be taken as a mere opinion as to value and not as a 
representation of fact. Such statements do not constitute actionable 
fraud. Cochrane v. Halsey, 25 Minn. 52, 64; Columbia Electric Co. v. 
Dixon, 46 Minn. 463, 49 N. W. 244; Kimber v. Young, 137 Fed. 744, 70 
C.C.A.178. The case is not within the decision of Adan v. Steinbrecher, 
‘ 116 Minn. 174, 1383 N. W. 477, or Ludowese v. Amidon, 124 Minn. 288, 
144 N. W. 965. ; 

Some claim is made that Peebles should have disclosed the existence 
of certain mortgages that were on the land when the renewal notes were 
given. We think that there is no evidence of any such confidential rela- 
or between these parties that fraud can be predicated on nondisclosure 
of facts. 

We think the court should have directed a verdict for the plaintiff. 
So ordered. 

Order reversed. 


ALTERATION OF NOTE. 


Palomaki v. Laurell, Supreme Court of Oregon, December 4, 1917, 168 Pac. Rep. 935. 


When the maker of a note payable two years after date alters it 
so as to make it payable one year after date, without the knowledge 
of one who signs the note as guarantor, the latter is thereby released 
from liability. 


In Banc. Appeal from Circuit Court, Clatsop County; J. A. Eakin, 
Judge. 

Action by J. P. Palomaki against Oscar Laurell and T. Tiilikainen. 
Judgment for plaintiff, and defendant last named appeals. Reversed, 
and new trial ordered. 


The material averments of the complaint herein are to the effect: 


That Isaac Pajunen executed to the plaintiff a promissory note, of 
which the following is a copy: 


“$200.00. Astoria, Ore., July 20th, 1914. 

“1 year after date, I promise to pay to the order of J. P. Palomaki, 
Nasel, Wash., two hundred and no—100 dollars, for value received, with 
interest after date at the rate of 6 per cent. per annum, payable when due. 
Principal and interest payable in United States gold coin at Astoria, Ore., 
and in case suit or action is instituted to collect this note or any portion 
thereof, I promise to pay such additional sum as the court may adjudge 
reasonable as attorney’s fees in said suit or action. 


(Signed) Isaac PAJUNEN. 
“Due July 20, 1915.” 


NOTE.—For other similar decisions see Banking Law Journal Digest §35. 
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That prior to the delivery of this instrument the defendants Oscar 
Laurell and T. Tiilikainen, in order for the maker to secure credit with 
the payee, subscribed their names on the back of the note, beneath a 
written statement which reads: ‘‘We guarantee the payment of this 
note.” 

That plaintiff is the owner and holder of the note, and when it matured 
on July 20, 1915, he presented it to Pajunen, who then refused to pay the 
same, whereupon the plaintiff immediately notified the defendants of such 
dishonor, and presented to them the note and demanded payment thereof, 
but each refused and ever since has failed and neglected to pay the note 
or any part thereof. 

That $50 is a reasonable sum as attorney’s fees; and 

That no part of the note has been paid. Judgment was demanded for 
the amount of the note and $50 as attorney’s fees. A part of the verified 
answer reads: 

“Comes now the defendant T. Tiilikainen, and by this his answer to 
plaintiff's complaint herein admits, denies, and alleges as follows: (1) 
Denies each and every, all and singular, the allegations and averments 
contained in paragraph 1 of plaintiff’s said complaint, and the whole 
thereof.” 

The answer contains five clauses, each of which controverts a cor- 
responding part of the complaint in the identical language last quoted, 
except as to the paragraph of the initiatory pleading to which reference is 
made. Based on these issues the cause was tried and the jury were 
directed to return a verdict in plaintiff's favor for the amount of the note 
and $35 as an attorney’s fee. From a judgment rendered in accordance 
therewith, Tiilikainen appeals. 

Anderson & Erickson, of Astoria, for appellant. Norblad & Hesse, of 
Astoria, for respondent. 

Moore, J. (after stating the facts as above). The plaintiff as a witness 
in his own behalf having testified that no change had been made in the 
note since it was delivered to him, his counsel was permitted to offer the 
negotiable instrument in evidence over objection and exception that it 
had seemingly been altered, thereby requiring the payee to explain its 
appearance. It is contended that an error was committed in this 
particular. The statute governing the introduction of such evidence 
reads in part: 

“The party producing a writing as genuine which has been altered, or 
appears to have been altered, after its execution or making, in a part 
material to the question in dispute, shall account for the appearance or 
alteration.” L.O. L. § 811. 

Though the note was received in evidence it has not been brought up 
with the bill of exceptions, and hence its appearance cannot now be deter- 
mined. The plaintiff having testified that no alterations had been made 
in the writing after it was delivered to him, it must be taken for granted 
that no error was committed in this respect. 


- 
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The counsel for the answering defendant undertook to show by the 
testimony of his client and that of other witnesses that when the note was 
signed by the parties the figure ‘‘2’’ was placed before the word ‘‘year”’ 
to indicate the length of time during which the specified sum of money 
was to have been loaned; that when the note so signed was offered to the 
plaintiff he refused to accept it or to make the loan for a longer time than 
one year, whereupon the maker, Isaac Pajunen, with the plaintiff's 
knowledge and consent, erased the figure “‘2”’ and inserted the figure ‘‘1’’ 
as noted in the copy hereinbefore set out, and wrote at the bottom of 
the note the words and figures, ‘‘Due, July 20, 1915,’’ and thereupon the 
negotiable instrument was accepted by the plaintiff without the indorser’s 
knowledge or consent to such alteration. The court, however, refused 
to receive such testimony on the ground that it was immaterial under the 
general denial contained in the answer, and that such sworn statements 
were inadmissible except upon a special averment of the change in the 
note. 

An alteration in the specified maturity of a promissory note, whether 
the time of its payment is thereby curtailed or extended is material. 
Eaton & Gilbert, Com. Paper, 562; Joyce, Defenses to Com. Paper, § 154; 
Randolph, Com. Paper (2d Ed.) § 1758; 2 C. J. 1173; 1 R. C. L. 978, § 11. 
An unauthorized material change in a written instrument by a party to it 
avoids the document, but an unimportant alteration thereof does not 
affect its validity. Builders’ Line, etc., Co. v. Weimer, 170 Iowa 444, 
151 N. W. 100, Ann. Cas. 1917C, 1174. Whether or not a change is 
material is to be determined by the court, but when the alteration was 
made is a question for the jury. Wicker v. Jones, 159 N. C. 102, 74S. E. 
801, Ann. Cas. 1914B, 1083. 

In this state an answer is required to contain a general or specific denial 
of each material allegation of the complaint, and a statement of any new 
matter constituting a defense or counterclaim. L. O. L. § 73. ‘‘The 
defense of alteration,’’ says Mr. Justice Norval in Walton Plow Co. v. 
Campbell, 35 Neb. 175, 52 N. W. 883, 16 L. R. A. 468, “‘was not new mat- 
ter required to be set up in the answer.” In Fairhaven v. Cowgill, 8 
Wash. 686, 688, 36 Pac. 1093, 1094, Mr. Justice Stiles, referring to a 
statute of the state of Washington regulating defenses observes: 

“While it is true that under the Code, facts are to be pleaded, it is also 
true that the same Code recognizes and provides for denials, both general 
and specific. A general denial under the Code is scarcely recognizable 
from the plea of the general issue at common law, and the same kind of 
proof is admissible under the one as under the other.” 

A text-writer in speaking of the manner of setting forth in an answer 
an unauthorized material change in a written instrument by a person not 
a party to it remarks: 

“The defendant may set up the alteration of a bill under a plea of 
general issue. But if the declaration is upon the instrument as originally 
drawn, the alteration should be specifically pleaded.’””’ Randolph, Com. 
Paper (2d Ed.) § 1783. 
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It is impossible to reconcile the conflicting decisions as to whether or 
not evidence of a material alteration of a written instrument can be re- 
ceived under a general denial, or whether in order to render such evidence 
admissible, the answer must specifically set forth the particular change in 
the document which it is alleged rendered it invalid. In a note to the 
case of Yancy v. Gordon, 172 Ala., 439, 55 South. 239, Ann. Cas. 1913E, 
251, 252. In adverting to what is considered to be the majority rule, 
which renders evidence of a material alteration of a writing admissible 
under a plea of non est factum, it is said: 


“Most of the earlier decisions dealing with the subject are to the effect 
that in an action on a writtten instrument the fact that it has been altered 
need not be pleaded specially by the defendant.” 


At page 257 of Ann. Cas. 1913E, in speaking of what is designated to 
be the minority rule on this subject, it is remarked: 


“Some courts have adopted the rule that in order to avail himself of 
the defense that the instrument has been materially altered, the defend- 
ant must plead the alteration specially.” 


It is unnecessary to set forth or advert to any of the decisions that sus- 
tain either the majority or the minority rule, for many of them are stated 
in the notes to the case last mentioned. See, on this subject, the cases of 
Draper v. Wood, 112 Mass. 315, 17 Am. Rep. 92; Palmer v. Poor, 121 
Ind. 135, 22 N. E. 984, 6 L. R. A. 469; Kurth v. Farmers’ & Merchants’ 
State Bank, 77 Kan. 475, 94 Pac. 798, 15 L. R. A. (N. S.) 612, 127 Am. 
St. Rep. 428. 

We adopt, however, the majority rule, and hold that the answer herein 
is sufficient, and that the testimony offered by the answering defendant 
to show that material changes had been made without his knowledge or 
consent in the promissory note after he signed it was material. 

For the errors committed in directing a verdict for the plaintiff, and in 
rejecting the offer of proof so made by the answering denfedants, the 
judgment is reversed, and a new trial ordered. 


JOINT DEPOSIT. 
In re Buchanan’s estate, New York Surrogate Court, 166 N. Y. Supp. 947, July, 1917. 


A man deposited money belonging to his sister-in-law in a savings 
bank in their joint names for convenience in drawing and with no in- 
tention of acquiring title toany part of the deposit. It was held that 
the New York Statute, declaring that a deposit in two names is con- 
clusive evidence of an intention to vest title thereto in the survivor, 
was not applicable and that upon the death of the brother-in-law 
the deposit was not subject to an inheritance tax. 


In the matter of the appraisal of the estate of Charles J. Buchanan, 
deceased, pursuant to article 10 of the Tax Law (Consol. Laws, c. 60, 
§§ 220-245), relating to taxable transfers. From a decree assessing 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §175. . 





LEGAL DECISIONS 53 


and fixing a transfer tax upon four several accounts in savings banks, 
the executrix and Mrs. Elizabeth A. Rowole appeal. Decree modified. 

Visscher, Whalen & Austin, ot Albany, for appellants. 

Randall J. Le Boeuf and Edwin L. Fowler, both of Albany, for state 
comptroller. 

Van DERZEE,S. This is an appeal from a decree assessing and fixing 
a transfer tax upon four several accounts in savings banks, which at the 
time of the death of the decedent, which occurred January 7, 1916, had 
attached to them his name and the name of Elizabeth A. Rowole, in 
form and manner hereinafter stated. The aggregate amount of these 
deposits was $10,067.15, of which, after deducting the statutory exemp- 
tion of $1,000, the appraiser has assessed $9,067.15 as part of the dece- 
dent’s estate, at the rate of 5 per cent. From this determination by the 
appraiser, an appeal is taken by the executrix of the will, and also by 
Mrs. Rowole. 

The facts of the case are as follows: 

In September, 1911, Elizabeth A. Rowole sent to her brother-in-law, 
Charles J. Buchanan, the sum of $9,000, with a request that he deposit it 
in savings banks in Albany in such convenient manner that he could make 
necessary withdrawals as she might request. Mrs. Rowole was at that 
time sojourning with her daughters, who were married to army officers 
stationed at various military posts in different parts of the country. Mr. 
Buchanan deposited the whole amount in savings banks in the city of 
Albany, in the following manner: 


“The Home Savings Bank of Albany, N. Y., in Account with Elizabeth 
A. Rowole or Charles J. Buchanan, Her Attorney.” 

Upon the envelope containing this bank book there was indorsed, in the 
handwriting of Mr. Buchanan, the following: 

“This entire deposit, both principal and interest, belongs solely and in- 
dividually to Elizabeth A. Rowole. Charles J. Buchanan.” 

“The Albany County Savings Bank in Account with Elizabeth A. 
Rowole or Charles J. Buchanan as Her Attorney. Pay to either or the 
survivor.” 

Upon the envelope containing this passbook there is indorsed, in the 
handwriting of Mr. Buchanan, the following: 

“This entire deposit, principal and interest, belongs exclusively and 
individually to Elizabeth A. Rowole. Charles J. Buchanan.” 

“Albany Exchange Savings Bank in Account with Charles J. Buchanan 
or Elizabeth A. Rowole, His Sister-in-Law. Payable to either or the 
survivor of either.” 

Upon the envelope containing this pass book there is indorsed, in the 
handwriting of Mr. Buchanan the following: 

“Money for this account drawn from Albany Savings Bank July 2, 
1912, and belongs to Elizabeth A. Rowole exclusively and individually. 
Charles J. Buchanan.” 

“The Albany City Savings Institution in Account with Charles J. 
Buchanan or Elizabeth A. Rowole. Payable to either or the survivor of 
them.” 

In the savings bank book there was ‘written, at the direction of Mr. 
Buchanan, the following: 
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“It is hereby understood that this money belongs to Elizabeth A. 
Rowole individually, and the name of Charles J. Buchanan is placed 
hereon for convenience only.” 

There is indorsed on the envelope containing this passbook, in the 
handwriting of Mr. Buchanan, the following: 

“This entire deposit, principal, and interest, belongs exclusively and 
individually to Elizabeth A. Rowole. Charles J. Buchanan.” 


In October, 1912, Mrs. Rowole returned to Albany and took up her 
residence in the household of Mr. Buchanan, and remained there until 
his death. In February, 1913, Mrs. Rowole rented a safe-deposit box 
and placed therein the four above-described pass books, having received 
them from Mr. Buchanan, and thereafter attended personally to each 
deposit and withdrawal of money made in all of the accounts, and main- 
tained full and exclusive control and ownership of the several accounts. 
Mr. Buchanan stated repeatedly that none of the money on deposit in 
any of the four accounts was his property, but that all of the money 
was the sole property of Mrs. Rowole. 

From this state of facts it is difficult to see how the comptroller hopes 
to impress a tax thereon under any provision of the Transfer Tax Law 
(Consol. Laws, c. 60, §§ 220-245). It is his contention that section 249 
of the Banking Law by its terms establishes the rights of parties to the 
form of a joint survivorship account. The purpose of this section of the 
Banking Law has already received judicial interpretation, and while the 
section in terms declares the making of a deposit in such form shall be 
conclusive evidence in any action or proceeding of the intention of both 
depositors to vest title in the survivor, yet such presumption must yield 
to proof of the actual purpose or agreement of the parties to the contrary. 
Matter of Mills, 93 Misc. Rep. 413, 157 N. Y. Supp. 138; Clary v. Fitz- 
gerald, 155 App. Div. 659, 140 N. Y. Supp. 536; Wood v. Zornstorff, 59 
App. Div. 538, 69 N. Y. Supp. 241. 

The question, then, in this proceeding, is one of intention of the par- 
ties, to be determined by presumption only, in the absence of rebutting 
proof. The testimony in this case clearly shows that there never was 
any purpose on the part of Mr. Buchanan to acquire title, in any event, 
to any of the moneys deposited in the foregoing accounts. He seems to 
have done everything, by declaration to persons who might be interested, 
by indorsements in his owm handwriting upon the containers of the pass 
books, as well as by statements made to the officers of the bank wherein 
the account was made, to divest himself and any who might succeed him 
thereafter of any possible claim or interest in these moneys. There was, 
then, no succession of this property by reason of the death of Mr. Bu- 
chanan, nor were there any rights acquired by Mrs. Rowole by reason of 
the death of Mr. Buchanan which she did not enjoy and fully possess im- 
mediately before his demise, and there can, therefore, be no succession 
tax within the meaning and purpose of the Transfer Tax Law. 

The report of the transfer tax appraiser and the decree confirming the 
same should be modified, by eliminating therefrom the assessment of the 
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four accounts hereinbefore detailed, and by striking from the decree the 
assessment of any tax thereon. 
Decree modified. 


RECEIPT OF DEPOSIT BY PRIVATE BANKER WHEN 
INSOLVENT. 


State v. Carter, Supreme Court of Iowa, October 25,1917. 164 N. W. Rep. 759. 


Where it appeared that the liabilities of a private banker exceeded 
his assets by $1,000 and that the assets included his own $5,000 
note and about $2,000 in other worthless paper, it was held that 
he had knowledge of his insolvency and that he was subject to 
prosecution under the Iowa statue against receiving deposits when 
insolvent. 

Appeal from District Court, Marion County; J. H. Applegate, Judge. 

The defendant was indicted for fraudulent banking. There was 
verdict of guilty and judgment thereon, and the defendant appeals. 
Affirmed. 

A. L. Steele, of Des Moines, for appellant. H. M. Havner, Atty. 
Gen., H. H. Carter, Asst. Atty. Gen., and N. D. Shinn, Co. Atty., of 
Knoxville, for the State. 

Evans, J. The defendant was the owner of the private bank known 
as the Farmers’ Security Bank doing business at Percy, Marion county, 
Iowa. The bank was in direct charge of a cashier. The plaintiff 
lived upon a farm in the near vicinity. The bank had been in operation 
about five years. The defendant was a large borrower therefrom. 
On the 24th day of September, 1914, he made an assignment for the 
benefit of his creditors. On the afternoon of the same day the said 
bank, through its cashier, accepted a deposit of $750 from one Cowman. 
The indictment is based upon this particular transaction. 

The one point urged upon appeal is that the evidence is insufficient 
to warrant a finding by the jury that the defendant new of the insol- 
vency of the bank at the time of such deposit. It appears that the 
financial status of the bank, as it appeared upon its books, was that 
there were assets of about $17,000 and liabilities of $18,000. The 
assets included a $5,000 note of the defendant himself; also about $2,000 
of other worthless paper; also padded items of valuation of other property 
particularly the bank building and fixtures. Particular stress is laid 
by appellant upon the claim that he was the owner of a farm of 420 
acres incumbered for $19,000. Witnesses testified in his behalf that 
the farm was worth from $95 to $125 per acre. Witnesses on behalf 
of the state testified that the farm was worth not more than $55 to 
$65 per acre. Defendant’s claim of innocence rests wholly upon the 
alleged margin of value or equity in this farm. Strictly speaking, the 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §159. 
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defendant had no farm. He did have an option to purchase this farm 
for the price of $19,000. It does not appear that he ever exercised the 
option or that he ever realized on it in any way. It was largely rough, 
untillable land in Monroe county. Its value was largely speculative, 
in that borings therein indicated a vein of coal of more or less value. 
Indisputably the defendant and his bank were not able to pay in the 
ordinary course of business. Even if it has been possible to realize 
out of this land, in time, sufficient to pay all of the debts, it would not 
have relieved the defendant from the charge of present insolvency. 
It would be a circumstance in his favor as bearing upon the question 
of his belief or knowledge of his insolvency, and nothing more. State 
v. Cadwell, 79 Iowa, 432, 44 N. W. 700; Toovey v. Ayrhart, 136 Iowa, 
694, 114 N. W. 181. 

We do not find in this case even the mitigation that there was subse- 
quently realized out of the property sufficient to pay the debts or a 
substantial part thereof. On the contrary, practically nothing had 
been realized at the time of the trial. Proof of the defendant’s con- 
sciousness or actual knowledge of his insolvency is almost necessarily 
circumstantial. We think the circumstances appearing in this record 
are quite abundant and very persuasive to sustain the finding of the 
jury. We think, therefore, that the motion for a new trial on that 
ground was properly overruled. The judgment below must accordingly 
be affirmed. 


BANK LIABLE FOR CASHIER’S 
MISAPPROPRIATION 


Gonder v. Farmers National Bank of Somerset, Supreme Court of Pennsylvania, October 19, 1917. 
102 Atl. Rep 510. 


A depositor desired to transfer funds on deposit in a savings 
department of a bank to her husband. The cashier had her sign a 
receipt, and entered credit for the amount in the husband’s pass- 
book. On the books of the bank he entered a withdrawal of that 
amount from the depositor’s account and then withdrew and mis- 
appropriated the same. It was held that the bank was liable to 
the depositor’s husband for the amount taken by the cashier. 

Appeal from Court of Common Pleas, Somerset County. 

Assumpsit by W. F. Gonder and Newton Gonder, executors of Fred- 
erick Gonder, deceased, for money deposited in the Farmers’ National 
Bank of Somerset, Pa. From a judgment on a verdict for plaintiffs, 
defendant appeals. Affirmed. 

The facts appear in the following opinion of Ruppel, P. J., in the com- 
mon pleas, sur defendant’s motion for a new trial: 


On the trial of this case plaintiffs claimed a balance due on deposits 
in defendant bank amounting to $5,201.20, with some interest, and the 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §341. 
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whole controversy revolved around three items: First, plaintiffs claimed 
credit for $701.20 deposited July 8, 1912, as shown by the passbook 
furnished by the bank. The defendant denied that it received this sum 
or that it was liable therefor in this action. Second, the defendant 
claimed a credit for withdrawal by Frederick Gonder of $1,500 on the 
24th of July, 1912, and plaintiffs denied having withdrawn said sum. 
Third, defendant claimed credit for $3,000 withdrawn January 10, 1913, 
which withdrawal plaintiffs also denied. 

There were no disputed facts as to the first item. Frederick Gonder: 
who lived in Jenner township, about 12 miles from- Somerset, was a 
depositor in the defendant bank, beginning in 1902. His nephew, Henry 
F. Barron, was cashier of the bank. Mrs. Mary Gonder, wife of Fred- 
erick Gonder, was also a depositor in the defendant bank. Both these 
deposits were in the department known as the savings department of 
the bank, and the interest at 3 per cent. was computed semiannually 
and credited to the accounts. On the 6th of July, 1912, in response to a 
request on part of Frederick Gonder, Henry F. Barron, the cashier, went 
to the home of Mr. Gonder in Jenner township, and was there informed 
that Mrs. Gonder desired to transfer her account in the bank to her 
husband Frederick Gonder. Mr. Barron prepared a receipt for $701.20, 
which Mrs. Gonder signed. This receipt is dated July 6, 1912, but at 
the bottom, after the signature of Mrs. Gonder and the attesting witness, 
is this note: ‘“‘Farmers’ National Bank, Somerset, Pa. Paid July 8, 
1912.’ At the time this receipt was given Mr. Barron entered a credit 
in the passbook of Frederick Gonder for the same amount, $701.20, but 
dated it as of July 8, 1912. The transaction took place on Saturday 
evening after banking hours, and therefore the papers were dated so 
as to show the transaction as of July 8th, the first banking day after the 
time of the transaction. The books of the bank show the entry of the 
withdrawal of $701.20 from the account of Mary Gonder, but do not 
show the credit for the same amount in the account of Frederick Gonder. 
The bank defends against this item on the ground that the transaction 
did not take place in the bank, but at the home of the depositor, 12 miles 
distant, and that therefore the depositor made Mr. Barron his agent, and 
the bank is not responsible for any misappropriation of the money by 
Mr. Barron. While the authorities are not uniform on this question of 
the business transactions outside of the bank, we are inclined to think 
that the better rule is to hold the depositor liable for the agency of the 
officer of the bank for acts done outside the usual banking hours and away 
from the place of banking, particularly in view of the act of Congress 
under which the defendant is chartered. Section 5190 of the United 
States Revised Statutes (U. S. Comp. St. 1916, § 9744) provides that 
“the usual business of each national banking association shall be trans- 
acted at an office or banking house located in the place specified in its 
organization certificate’; and if Mr. Gonder had given $701.20 in cash 
to Mr. Barron, requesting him to deposit it to his account, under the 
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circumstances we would hold the bank not liable. But there are two 
answers to the bank's contention in this case: First, No money was 
paid at'the home of Mr. Gonder; there was simply a transference of two 
accounts. Mrs. Gonder gave Mr. Barron a receipt for the amount of 
money shown by the bank’s book to be due her. This receipt was used 
as the basis of a deposit to the credit of Frederick Gonder. The hank’s 
books show the withdrawal of the $701.20 from the account of Mary 
Gonder, and the receipt given by Mary Gonder, is on file with the papers 
in the bank, but Mr. Barron failed to give credit on the account of Fred- 
erick Gonder for*the same money; therefore either the bank has this 
$701.20, or that amount was abstracted by Mr. Barron. If the money 
was abstracted by Mr. Barron, it was not done at the home of Mr. Gon- 
der, but must have been done in the office of the bank, and must have 
been done on or after July 8, 1912. Having accepted the benefits of the 
transaction by Mr. Barron as to the Mary Gonder account, the bank 
cannot repudiate what he did as to the account of Frederick Gonder, 
and therefore the bank is liable for the item. Second. As stated above, 
if the money was abstracted it was abstracted from the bank, and not 
at the home of Mr. Gonder. 

Defendant complains of the court’s rulings in excluding its offer to put 
in evidence the loose-leaf ledger sheet of the bank showing the omission 
of this item of $701.20. The bank cannot relieve itself from paying this 
money because its officers failed to make a proper entry in its hooks. 
Under the undisputed facts in this case the bank was liable for this 
amount, and the introduction of the bank’s account showing the omis- 
sion could not affect the result, and therefore the jury were instructed to 
allow plaintiff to recover this item in their verdict. 

The second item of dispute is as to the alleged withdrawal of $1,500 
on the 24th of July, 1912. The defendant undertook to establish the 
fact that Henry F. Barron was the agent of the plaintiffs, and that the 
withdrawals for which credit is claimed were made by said Barron as the 
agent of the plaintiffs. No attempt was made to prove such agency on 
part of Barron for the testator, Frederick Gonder, and this item of $1,500 
is marked withdrawn on the books of the bank during the lifetime o 
Frederick Gonder, who died on the Ist of August, 1912, and there having 
been no evidence whatever of any withdrawal of this fund from the bank 
by proper authorization, the jury were instructed to allow the plaintiffs 
to recover said sum in this action. 

The third disputed item is an alleged withdrawal by the plaintiffs 
of $3,000 on the 10th of January, 1913. This money was taken from the 
bank by Mr. Barron, and at the same time he deposited with the papers 
in the bank, a receipt for the said sum of $3,000, signed, ‘‘Fred Gonder’ 
executors, per H. F. Barron, Cashier.”” The bank claims that at the time 
this receipt was filed Mr. Barron was acting as an agent for the plaintiff, 
and that they are not chargeable with any misappropriation of this 
money. The question of agency was submitted to the jury, and they 


. 
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found against the bank. Upon a careful reading of the testimony, we are 
convinced that the jury could not have found otherwise. There is not 
a particle of evidence in the case to justify the jury in finding that Barron 
had been employed as the agent of the plaintiffs. In fact, this question 
should not have been submitted to the jury, but as it was submitted and 
the finding being adverse to the defendant, it has no grounds for com- 
plaint. 

The defendant complains of the court’s ruling in excluding the bank’s 
ledger sheet showing the withdrawal of these two items of $1,500 and 
$3,000, but the- bank cannot escape the payment of this money by show- 
ing that it has charged the plaintiffs with these sums in the absence of 
any further authority for such charge. The passbook given to the 
plaintifis makes no reference to these two items of withdrawal. This 
book is in the handwriting of Mr. Barron, and it was submitted periodi- 
cally to the officers of the bank for balancing, and no objection was at 
any time taken to the account as shown on the plaintiff’s book. The 
fact that the last four items on this book show changes or alterations was 
explained by the plaintiffs. The book was handed to Mr. Barron at his 
request while he was acting as cashier of the bank, and some time later, 
after repeated demands, he handed it back to the plaintiffs with the 
changes made; but the changes or alterations apparent on the face of the 
book do not in any way affect the rights of the parties as to the disputed 
items. There is no allegation or even intimation that either the $1,500 
or the $3,000 was entered at any time in plaintiff’s passbook. The only 
changes in the book are on balances due, and these seem to relate to 
charges of interest. 

Another complaint made by the defendant is the rejection of J. A. 
Berkey, Esq., as a witness. Mr. Berkey, when on the stand, was asked 
as to a conversation he had with the plaintiffs in the presence of Henry F. 
Barron after Mr. Barron had been relieved as cashier of the bank, and 
the objection was made on the ground that the conversation was privi- 
leged. Mr. Berkey was a member of the firm of Berkey & Shaver, and 
this firm was the counsel for the plaintiffs as executors in the settlement 
of the Gonder estate, and upon that ground the testimony was excluded. 

“It is not merely the privilege of the attorney, but the rights of the 
party, that forbid the disclosure of such communications, and therefore 
the attorney is not permitted to divulge them, though willing to do so.” 
Miller v. Weeks, 22 Pa. 89, 92. , 

“The party who offers this evidence is not the other party to the 
contract, but a stranger who had no connection with it. To us it is 
perfectly clear that any words spoken, or any acts done, by the client, in 
such circumstances, in the presence of his attorney and in the course of 
his employment are privileged, and may not be proved by the testimony 
of the attorney without the consent of the client.’”” Kaut & Reineman v. 
Kessler & Schlather, 114 Pa. 603, 610, 7 Atl. 586, 587. 

“And I think the true principle in reference to privileged communica- 





60 THE BANKING LAW JOURNAL 


tions between attorney and client to be that where the attorney is pro- 
fessionally employed, any communication made to him, by his client, 
with reference to the object or the subject of such employment, is under 
the seal of professional confidence, and is entitled to protection as a 
privileged communication.” Bank of Utica v. Mersereau, 3 Barb. Ch. 
(N. Y.) 528, 595 (49 Am. Dec. 189); Tyler v. Hall, 106 Mo. 313, 17S. W. 
319, 27 Am. St. Rep. 337. 

This last case rules that a third party present at such a conversation 
can be called upon to testify, although the attorney cannot. In Com- 
monwealth v. Griffin, 110 Mass. 181, it was held that a third party could 
be called to testify as to a conversation between husband and wife, even 
where the husband was under indictment for manslaughter. To the 
same effect in Gannon v. People, 127 Ill. 507, 21 N. E. 525, 11 Am. St. 
Rep. 147. “The act that confidential communications by a client to an 
attorney were made in the presence of a third person does not qualify 
the attorney as a witness in regard to such communications.’”’ Blount v 
Kimpton, 155 Mass. 378, 29 N. E. 590, 31 Am. St. Rep. 554. See Caleb 
Whiting v. David Barney, 30 N. Y. 330, 86 Am. Dec. 385; Alexander v. 
Cueen, 253 Pa. 195, 97 Atl. 1063. 

Furthermore, an objection to the testimony could have been sustained 
on the ground of irrelevancy; and the same applies to the testimony of 
the witnesses A. P. Smith, H. L. Sipe, Freeman J. Hoffman, and Isaiah 
Good. An effort was made to establish by these witnesses that the 
plaintiffs, after the defalcation of Barron had become known, made an 
endeavor to settle with Barron and to take his paper with satisfactory 
security for the amount of their claim. It was by this evidence that the 
defendant undertook to establish the alleged agency of Barron. Taking 
all this testimony in connection with the excluded offer of J. A. Berkey, 
in its strongest light in favor of the defendant, it does not tend to estab- 
lish an agency; although the court submitted this question to the jury, 
we are satisfied, upon a careful review of the testimony, that there was 
nothing in the evidence which justified such submission to the jury, 
and if the jury had found in favor of the defendant upon this issue, the 
court necessarily would have had to set aside the verdict. Even had the 
plaintiffs made an honest endeavor to secure this claim by taking Mr. 
Barron’s paper with other security, or had they even gone so far as to 
have accepted the paper, that fact would not have shown any agency. 
The plaintiffs were relatives of Mr. Barron; they perhaps were quite 
willing to shield him as far as possible, and there would have been no 
inconsistency in their making a settlement with Mr. Barron of thei 
claim had the bank owned the money. And so with regard to remarks 
that there were made as to their being “‘satisfied’’ that Barron had taken 
the money from the bank. Evidently if these words were used as attrib- 
uted to them by some of the witnesses, the meaning was that the plain- 
tiffs were convinced or persuaded by the statements of Mr. Shaver and 
others that Barron had misappropriated the money. There is nothing in 
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any of these statements, viewed in the strongest light possible, favorable 
to the defendant, that tends to relieve the bank from responsibility. 

The case of Greenhalgh Co. v. Farmers’ National Bank, 226 Pa. 184, 
75 Atl. 260, 134 Am. St. Rep. 1016, 18 Ann. Cas. 330, contains many 
features common to the case at bar; and upon careful consideration of all 
the evidence in the case we are satisfied that no other verdict could be 
rendered than the one returned by the jury. 

Verdict for plaintiff for $6,132.25, and judgment thereon. Defendant 
appealed. 

Argued before Brown, C. J., and MEgstrezat, Potrer, STEWART, 
MoscHZISKER, FRAZER, and WALLING, J.J. 

Norman T: Boose, of Somerset, for appellant. Francis J. Kooser and 
Ernest O. Kooser, both of Somerset, for appellees. 

Per Curiam. The facts in this case appear in the opinion of the 
jearned court below dismissing the motion for a new trial, and, for the 
reasons therein stated why the plaintiffs are entitled to recover, the judg- 
ment on the verdict in their favor is affirmed. 


ALTERATION OF NOTE. 


Howard National Bank v. Arbuckle, Supreme Court of Vermont; November 7, 1917. 102 Atl Rep. 477. 


The insertion of the words ‘four months” in a blank space before 
the words “after date’’ does not constitute a material alteration of 
a note. Under the Negotiable Instruments Law the payee has 
prima facie to fill in blank spaces. 

Exceptions from Chittenden County Court; Fred M. Butler, Judge. 

Suit by the Howard National Bank against Cecilia L. Arbuckle. 
Judgment for plaintiff, and defendant brings exceptions. Affirmed. 

Argued before Watson, C. J., and Hase.tton, Powers, Tay.Lor, and 
Mites, JJ. 

Max L. Powell, of Burlington, for plaintiff. Ezra M. Horton, of 
Burlington, for defendant. 

Powers, J. This case was heard with the case between the same 
parties reported 102 Atl. 476. It is predicated upon a note for $1,150, 
signed by the Arbuckle Company, and indorsed by the defendant. 
When this note was prepared a printed blank was used, and when de- 
livered by the signer to the plaintiff it read, “* —after date we promise 
to pay,” etc.; there being a blank line standing before the words “‘after 
date.’’ The note was delivered to the plaintiff by the treasurer of the 
Arbuckle Company, and the note renewed by it was not surrendered, 
because the treasurer told the plaintiff's cashier that he was giving the new 
note to prevent protest of the old one, and that he expected to pay it ina 
few days. He also told the cashier that if we wanted to run the new note 


NOTE.—For other similar decisions see Banking Law ene Digest and 
Supplement, §31, 78. 
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through the books of the bank he might fill the blank above referred to. 
The note was not paid, and a few days short of four months after it was 
viven the cashier inserted the words “four months” in the blank, and 
thereupon canceled the old note on the books and entered the new one 
inits stead. The defendant insists that this act of the cashier in inserting 
the words in the blank, being unauthorized by her, amounted to a ma- 
terial alteration of the instrument, and rendered it unenforceable against 
her. This note, like the one in the other case, was given since the pas- 
sage of the Negotiable Instruments Act (Acts 1912, No. 99), which con- 
trols the rights of the parties. 

Section 14 of that act is subtitled ““Blanks; When may be filled,” and 
provides that if “the instrument is wanting in any material particular, 
the person in possession thereof has a prima facie authority to complete it 
by filling up the blanks therein.’”” The term “material particular” as 
here used does not mean such as may be necessary to make the instru- 
ment a negotiable note, but includes any particular proper to be inserted 
jn such an instrument. 1 Dan. Neg. Instr. (6th Ed.) 144, n. 86;8C. J. 
187; Johnston v. Hoover, 139 Iowa, 143, 117 N. W. 277. In the case 
cited, the instrument contained a promise to pay a certain sum “at 

,” and the words “Des Moines, Iowa,” were, after delivery, 
inserted therein. It was held that a statute like ours gave prima facie 
authority to fill the blank in this way. Bloom v. Horwitz, 166 N. Y. 
Supp. 786, is directly in point, and it was therein held that the holder of 
the instrument had prima facie authority under a statute like ours to 
fill in the blank before the words “after date,” and that this was not an 
“alteration” of the note. No question is made as to the space before 
the words “‘after date’’ being a blank within the meaning of the law, and 
could not well be, as this is obvious from an inspection of the instrument 
and indicated by the treasurer’s statement to the cashier. It is also 
apparent that the acceptance of the note by the plaintiff did not become 
complete until the old note was canceled as above stated. 

We find nothing to criticize in the reasoning of the cases above cited, 
and agree that it is especially desirable that we follow them. Union 
Trust Co. v. McGinty, 212 Mass. 205, 98 N. E. 679, Ann. Cas. 1913C, 
525. We hold, therefore, that the cashier had prima facie authority to 
do as he did, and there being nothing found to the contrary, the defend- 
ant’s exception cannot be sustained. It should be noted, in passing, that 
even before the passage of the Negotiable Instruments Act, this blank in 
the note carried with it evidence of authority on the part of the holder to 
fill it in as was done. Michigan Ins. Co. v. Leavenworth’s Estate, 30 
Vt. 11. 

The other point made in argument is ruled against the defendant by 
the decision in the other case. These being the only questions raised, 
none other is considered. 

Judgment affirmed. 
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u This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


VALIDITY OF CHATTEL MORTGAGE—NEGOTIABILITY 
OF NOTE. 


Arizona, January 16, 1918. 
Editor, Banking Law Journal, 
Dear S1r:—Will you please answer the following for us through your JOURNAL: 
1. Referring your Inquiries Department, December number, page 900. Would 
you consider a chattel mortgage worded as per Griffin & Curtis form effective in 
this State to secure future advances when we have a Statute providing that to 
have legal force and effect, except between parties, ‘‘the sum to be secured, the 
rate of interest to be paid, when and where payable, shall be set forth in the mort- 
gage.” 
2. Referring Decision quoted on page 846, December number.. Will you advise 
ns whether you would consider a note made out on the enclosed form negotiable? 
Yours very truly, VICE-PRESIDENT. 


received, I promise to pay to the order of THE 
At the Banking House of THE 
Dollars 
payable in gold coin of the United States of America, with interest thereon in 


like gold coin, from date until paid, at the rate of 
annum, the interest payable 
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not so paid to be added to the principal, and bear thereafter the same rate of 
interest. And should default be made in the payment of any interest when due, 
then both principal and interest shall become immediately due and payable at 
the option of the holder of this note. 

Each signer and each endorser hereof hereby waives diligence, presentment, 
demand, protest, notice of protest and non-payment, and any and all legal notices 
and statutes of limitations, together with the benefit of any and all exemption 
laws and rights thereunder, and agree to any and all extensions hereof and partial 
payments hereon, made before or after maturity, and that no such extensions or 
payments shall release him from the obligation of payment and does also agree 
to pay an Attorney’s fee of ten per cent. on the amount due hereon, in case this 
note, after due, is placed in the hands of an Attorney for collection. 


VALIDITY OF CHATTEL MORTGAGE. 


Answer:—The statute referred to in the above inquiry is section 4124 
of the Civil Code of Arizona which provides as follows: ‘“‘No chattel 
mortgage shall have any legal force or effect except between the parties, 
unless the residence of the mortgagor and mortgagee, the sum to be 
secured, the rate of interest to be paid, when and where payable, shall 
be set out in the mortgage; and the mortgagor and mortgagee shall make 
affidavit that the mortgage is bona fide and made without any design 
to defraud or delay creditors, which affidavit shall be attached to such 
mortgage.” 

In order to be enforceable as against third parties a chattel mortgage 
executed in the State of Arizona must, of course, conform strictly to the 
provisions of this statute. 

Among other things the statute requires the mortgage to state “‘the 
sum to be secured.” The courts of Arizona have never had occasion 
to pass upon the question as to what effect this provision might have 
upon a mortgage given to secure future advances. Any opinion, there- 
fore, as to what the Arizona courts might hold in this regard, if the 
question should be presented to them, is mere conjecture. However, 
if the mortgage fixes a maximum amount for which it is to be a lien 
and does not leave the amount thereof indefinite it would seem to 
comply to section 4124 above quoted. 

In some states there are statutes under which a valid mortgage for 
future advances cannot be given. For instance, it was held in a New 
Hampshire case that where a statute provided that the parties to a 
chattel mortgage must make oath that the debt is a just debt, honestly 
due and owing from the mortgagor to the mortgagee, a valid mortgage 
cannot be made to secure a debt to be thereafter contracted. Page v. 
Ordway 40 N. H. 253. This case, however, has no application to the 
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above inquiry; there seems to be no reason why “‘the sum to be secured”’ 
cannot be set forth in a mortgage securing future advances as well as 
in a mortgage securing existing indebtedness. 


NEGOTIABILITY OF NOTE. 


The note above reproduced provides “that each signer and indorser,”’ 
and this includes makers, “agrees to any and all extensions hereof.” 
The question whether such a clause affects the negotiability of a promis- 
sory note is another proposition of law, which the courts of Arizona 
have not been called upon todecide. As stated in the editorial appearing 
in the December issue of the JouRNAL, there is considerable conflict 
among the authorities on this question. Many of the decisions can be 
reconciled on the ground that the clauses used differ in wording and 
effect, that is to say, in some of the decisions it appears that the 
clause involved makes the granting of extensions obligatory upon the 
holder or maker, while others are so worded that they merely con- 
stitute a waiver of notice to indorsers in the event that an extension is 
subsequently agreed upon between the parties. 

It would seem that, if the decision of the Iowa Supreme Court in the 
case of Cedar Rapids National Bank v. Weber, published on page 851 
of the December JouRNAL, were to be followed in Arizona, the above 
note would necessarily be held non-negotiable, on account of uncertainty 
as to time of payment. The lack of judicial opinion on the question in 
Arizona introduces an element of uncertainty into the question. For 
this reason it would seem that a clause in the following words would be 
better adapted to conditions in Arizona: “If the time of payment of this 
note is hereafter extended the indorsers, sureties and guarantors hereby 
consent tothesame and waive notice of any such extension or extensions.”’ 


MERCHANTS LOAN & TRUST COMPANY. At the annual meeting of the 
stockholders of the Merchants’ Loan and Trust Company of Chicago, held on 
January 2d, the following were reelected as directors to serve for the ensuing year: 

Frank H. Armstrong, Clarence A. Burley, Henry P. Crowell, Hale Holden, 
Marvin Hughitt, Edmund D. Hulbert, Chauncey Keep, Cyrus H. McCormick, 
Seymour Morris, John S. Runnells, Edward L. Ryerson, John G. Shedd, Orson 
Smith, Albert A. Sprague II, Homer A. Stillwell and Moses J. Wentworth. 

All of the officers of the bank were reelected and Cuthbert C. Adams was elected 
Assistant Manager of the Bond Department. 
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THE NEXT LIBERTY LOAN AND THE FARMERS’ PART 
THEREIN 


The date of issue of the next Liberty Loan has not been fixed, but that there 
will be one, or more, there can be no doubt, and this great and wealthy nation 
must not slacken in its work. We have been merely experimenting in the first 
two loans and have learned much that will be useful in preparing for the next 
campaign. Naturally, especial attention will be directed to those localities which 
failed to adequately subscribe for the earlier offers. That the farmers did not 
come forward, in proportion to their resources, to the same degree as the urban 
population, cannot be denied, but an examination of the returns indicate that 
this was not entirely the fault of the farmer, and certainly it cannot be attributed 
to a preponderance of a foreign element in some districts, as has been asserted. 
The farmer has been busy with his crops, and they were generally big enough to 
engross his attention,—and owing to his isolation and his lack of good reading 
matter, he has not yet been convinced that the call is immediate and imperative. 
It is the old story of shingling the barn. As for the immigrant, he has played no 
part,—no antagonistic part at least,—in theloan. Newspaper circulation exercised 
a powerful influence, and the banks, in an advisory capacity, no less so. 

Among the fifty-seven counties in the northern part of Illinois included in the 
Seventh district, twenty failed to fill their minimum quota, and these were where 
the proportion of foreign blood was smallest. They are prosperous agricultural 
counties, but distant from the centers of population, with comparatively few news- 
papers and banks, and sorely wanting in good roads, making the farms inaccessible 
for weeks together. Under these circumstances a rainy week resulted, in their 
case, in failure for theloan. In southern Wisconsin, twenty-three counties exceeded 
their minimum quota and twenty-two fell behind. It was expected that the 
German element in this state would be at least apathetic toward the loan, but an 
examination of the returns show that in the former counties the German publica- 
tions of the state have a circulation of over 500,000, while in the latter group these 
papers have only about 33,000 circulation, indicating that the influence of the 
German press was thrown for and not against the loan. 

Iowa, the entire state being included in the Seventh district, exceeded the 
minimum quota ($83,000,000), by $10,650,000, in round numbers, but it is found 
that seven counties, including such strong banking centers as Des Moines, Cedar 
Rapids, Council Bluffs, Sioux City, Davenport and Waterloo, more than accounted 
for the surplus. Against the forty-six counties that exceeded their quota, fifty- 
three are found wanting. Twenty ‘‘minus’’ counties (quota, $14,000,000), in- 
cluding Dubuque, have 392 banks, with deposits of $138,500,000, while twenty 
counties in the ‘‘plus” class (quota, $20,000,000), have 461 banks, with deposits 
amounting to $223,500,000. -And Iowa farmers, with their banner crop of oats 
and a corn crop second possibly to that of Illinois, will bank about $700,000,000 
for their crops of the past season, so that there is no question of the state’s ability 
to take a loan of several times $72,000,000. 

It seems that the incomplete organization of the loan campaign, coupled with 
bad road conditions and the inconvenient time of calling the loan, in the harvest 
season, was at fault for the failure to bring out a more general response, and a more 
generous one, from the rural districts, throughout the country. In preparing the 
campaign for the next call, the farmers of the country, who are calculated to have 
harvested crops worth above $22,000,000,000 in the year just closed, may be 
properly asked for a large subscription. Indeed, it might not inappropriately be 
called the Farmers’ Loan, inasmuch as the victory which they will aid to secure 
will not only save the country but bring them good markets, while defeat would 
bring nothing but ruin. The farmers are as broad-minded as any class in the land, 
and if approached in a spirit of patriotism and co-operation they will be found no 
less liberal than the men of capital. 
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What is needed is a carefully devised plan of campaign, and the following is 
offered, not by any means as complete, but as a working suggestion, with a view 
of drafting into the service of the federal treasury in a systematic manner all the 
agencies between the central federal reserve bank and the farmers of the most 
remote districts. 


PLAN OF ORGANIZATION, LIBERTY LOAN CAMPAIGN. 


Department of Ag. Farm advisers, 
State college Ag. —|etc. 


Railroads. 


Div. supts. 
General Managers. 


Sta. agents. 


State government. 


County officers. 
Various departments. 


School principals. 


Adv. Companies. papers; boards. 


Town and country 


—— we | banks, 
banks; ins. agents. 


DIVISION fecprereiemainsnnns reserve Fed. reserve city. 
| State Fed.* 


Federal |—|Reserve a 
Reserve Bank 
| Chambers of Commerce, 


BANK. socaertat caren organizations. 


Associated Press. | Town and country 
Snnsteamatinbaahaaesl Local chambers, 
x Boards of Trade. 


Pelitieleactia parties, County chairm'’n 
State chm’n; secy’s. —Jjand committeem’n. 
|_—_—_—<_  _—_————__ ead eerie rast ¥ 


Fraternities, Subordinate lodges. 
Grand lodges, Clubs. —|Chapters. 


Religious organizations. | Town and rural 
‘eonoetanaee ass’ns. E churches. 


Theatrical companies, Theatres and 
Chautauquas. —| movies. 


*At the banking center 
of each state in the Division. 


As will be seen, it is a campaign of education, in which every vehicle of reaching 
the people, from the ‘‘movie’’ to the bill-board and the pulpit, is employed. And 
it might be suggested that the speaking campaign should be conducted by men 
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carefully selected with a view to their intimate knowledge of farm problems and 
their readiness and tact in addressing farmers, with the hint that here if anywhere 
molasses catches more flies than vinegar. Professional politicians should be left 
at home. The farmer is shrewd, not lacking in wit; a lover of controversy and 
inclined to be suspicious of designs upon his pocket-book, but not excelled by any 
class in his generosity when his sympathies are aroused, or in devotion to his 
country and to the cause of democracy. 

Joun T. BRAMHALL. 


PROGRESS OF THE SUSPENDED MONORAIL SYSTEM. 


The following personal letter from the President of the National Suspended 
Monorail Company explains itself. It shows the progress that is being made with 
the establishment of the system so well that we are taking the liberty of pub- 
lishing the letter in full: 

Cuicaco, January 9, 1918 
Mr. Edward White, 
New York City. 

Dear Mr. White:— 

Now that you have studied the Suspended Monorail sufficiently to have quali- 
fied yourself for writing an article regarding it, it has occurred to me that you 
might also be glad to know something about how it is being presented to and 
considered by those who have new line construction under contemplation. 

As you know it has been but little over six months since it has been presented to 
the public as a means of transportation, so you can see for yourself that there has 
not been sufficient time for construction. However the writer through his own 
personal efforts has been in consultation with the promotors of and sponsors for 
over 10,000 miles of needed and possible railway construction. Not all this 
mileage has been issued a license for construction, but it is certain that a vast 
majority of it will eventually be booked for the Suspended Monorail System. 
Sufficient mileage has been booked nevertheless to insure a fine demonstration of 
the fitness of the new machine for railway service under the new and imperative 
demands being placed upon the transportation machine of the nation. 

The mileage to which reference has been made includes a rapid transit system 
for a large middle western city; an interurban between two large cities; a mining 
line, to open up a district whose grades have proven prohibitive for a surface 
line, and where service could not be given in any case for more than three months 
out of the year; two trunk lines with harbor terminal privileges in connection, and 
other trunk and connecting lines in different localities of the country. In all 
cases ‘‘service” has been the thing uppermost in the minds of those who have 
undertaken the financing and building of these lines. 

None of this construction could be called ‘‘competitive’’ with any existing line, 
as in each case additional service is imperative. Needless to say it is indicative 
of a very general condition throughout the nation, and proves the need of a machine 
for ‘‘Service’’. There never has been any reasonable doubt of the ability to 
finance a service machine upon an equitable basis in this country, and even now 
such a thing is entirely possible, especially where such construction will help win 
the war. 

The present emergency facing this nation with respect to transportation, has 
proven the necessity of an improved machine to serve the needs of the country, 
both now and after the war. The improved machine must be able to effect a 
reduction in operating expenses because of increased efficiency, and not because 
of a change of rates wrung from an unwilling public. Rates should have been a 
closed problem now, and increased costs should be cured by more efficient methods. 
This may sound like rank heresy to you, but nevertheless it is sound business 
principles upon which to predicate a cure for an alarming situation. 
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In selling the Suspended Monorail System to these groups of men who are 
building new lines, I have only found it necessary to call to their attention the traf- 
fic winning characteristics of the system, and the improved service possible to be 
given with a greatly reduced outlay for operating and repair and upkeep expenses. 
The ability to speed up freight movement, and also to handle freight on two or 
more levels in the terminals, thus relieving congestion and delay has been a most 
favorable feature in securing consideration. It is the same old story of discarding 
a slow-and-out-of-date machine and installing a modern machine of higher capacity 
and output. 

There are, of course, some economic and financial questions involved in adopting 
and building a new system such as this, which should be seriously studied by such 
men as yourself, who are in touch with the financial world. Without going into 
details in this letter, I might allude to the well known fact that the buyers and 
sellers of securities are going up and down the land with a fine tooth comb seeking 
a security which will have an instant appeal to the investor. The securities issued 
by these new Monorail Companies, not only will retain the popularity of railroad 
issues, but will open up a whole new field of investment, and will also bring about 
the creation of an entirely new character of security. : 

A new era for transportation is at hand, and all signs point to the adoption of a 
new machine which will cure the proven shortcomings of the old machine. You 
are to be congratulated for having had a part in spreading the news through your 
timely article. 

I am always glad to give you any new or additional information I may have 
whenever opportunity presents itself for you to use it. Thanking you again for 
your interest, and for the time and care you expended in your investigation of the 
subject, I am, 


Cordially yours, 


F. D. Fiint. 


THE BUDGET SYSTEM. 


The American Exchange National Bank of New York City is sending out a 
letter, strongly advocating the adoption of a budget system by the United States 
Government. The letter explains the budget system and points out the urgent 
need of its application to the current unprecedented expenditures of the Govern- 
ment. We quote the following from this interesting and timely communication: 

“There is no mystery about a budget system. Every business man and cor- 
poration that seeks accommodation from banks or purposes to raise money in 
any other way prepares a statement of resources and requirements for submission 
to those who are to supply the funds. When a Government plans for the coming 
fiscal year, it asks the legislative body which makes the appropriations for the 
money it will require and explains how the money will be spent. Our Federal 
Government attempts to do this, but the budget, if it may be so called, falls into 
confusion as soon as it reaches the House of Representatives and is referred to 
about ten committees that never work together. This is why President Wilson 
recommends the single committee plan. 

“To protect the National Treasury and to restrain extravagance a budget 
must have three essentials: It must in itself be a complete financial plan presented 
in such form that people can think about it in making decisions about the next 
year’s business arrangements; it must be submitted by some one who is responsible 
for the financial policy of the Government and it must be considered by the Legis- 
lature as one comprehensive plan—not as a collection of undesirable bills to be 
passed by log-rolling. 

“As the nation’s finances are now administered in Washington, these require- 
ments are not met.” 
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BOOK REVIEWS. 


BusINEss FINANCE. 


William F. Lough, author of ‘‘Business Finance,”’ a practical study of financial 
management in private business concerns, recently published by the Ronald Press 
of New York City, is well known as the author of a number of works pertaining to 
financial subjects, among which may be mentioned ‘‘Corporation Finance’ and 
“Banking Opportunities in South America.” 

“Business Finance,” his latest work makes a direct appeal to organizers, directors 
and executive officers of business concerns of all classes; bankers, bond dealers and 
other workers along financial lines; and engineers, lawyers accountants and other 
professional men. 

The book is divided into five parts which may be described as follows: 

Part I begins with a brief exposition of the essential principles of all sound finan- 
cing; it is devoted for the most part to a description of the different formsof financial 
organization of business enterprises, taking up in turn the individual proprietor- 
ship, the firm or partnership, and the corporation. 

Part II discusses the various forms of security issues and the manner in which 
they may be combined and organized as determined by the basis of capitalization 
of the particular enterpris-. 

Part III treats of the methods of raising capital through the sale or securities 
and the usual forms of promotion and underwriting. 

Part IV deals with efficient financial management; how capital funds are in- 
vested; how the amount required for working capital is ascertained; the proper 
management of capital and income through budgets; and some of the financial 
standards which should be kept in view. 

Part V treats of financial mismanagement and irregularities, and of the processes 
of reorganization. 

The book, which contains a thorough index, and is durably and neatly bound, 
consists of 631 pages. Price $3.00. — 


Tue Law oF Bitts, NOTES AND CHECKS. 


A 400-page volume, entitled ‘‘The Law of Bills, Notes and Checks, by James L. 
Whitley, of the New York Bar, former Assistant Corporation Counsel of the City 
of Rochester, has been published by the National Law Book Company of Rochester, 
N.Y. The book presents the full text of the Negotiable Instruments Law, which 
has now been adopted in forty-five of the states. After each section of the statute 
the changes from the original draft, which have been made by the different state 
legislatures, are pointed out. Following each section are also given the important 
decisions of the State and Federal Courts, construing that particular section. The 
object of the book, as stated, in the preface, is ‘‘to condense these decisions in 
language that would be plain to the bank clerk, bank director and layman dealing 
with commercial paper, and also to collect the leading decisions for the legal practi- 
tioner for ready reference.” a 

A valuable feature of the book lies in the number of forms of notes, checks, 
certificates of deposit and other banking instruments, which are given. It is the 
most complete presentation of the Negotiable Instruments Law which we have 
seen. The price of the book is $4.00 per copy. 


INCOME TAX PROCEDURE. 


There has never been enacted in this country a piece of legislation, which so 
vitally effects so large a number of persons as the recently enacted Federal In- 
come Tax Law and the Excess Profits Law. These statutes are exceedingly 
complicated and innumerable questions have arisen and will arise concerning the 
construction of the different provisions of the new laws. These problems must 
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be solved and solved correctly before the date for filing returns. The book of the 
hour is the 1918 edition of ‘‘Income Tax Procedure,’’ by Robert H. Montgomery, 
Ex-President of the American Association of Public Accountants and Associate 
Professor of Accounting at Columbia University. The advance sheets of this 
work come to hand just as we go to press and in spite of the limited time available 
for examination, we can say unreservedly that the book is essential to the indi- 
vidual or corporation, who comes within the scope of these revenue measures. It 
covers the Federal Income Tax, the Capital Stock Tax and the Excess (War) 
Profits Tax. It explains the law in the light of the Treasury Decisions and the 
Decisions of the Courts. In addition to this Mr. Montgomery is a recognized 
authority on matters pertaining to income taxation and international accounting. 
The book has 750 pages, in flexible binding and the arrangement follows the order 
required in preparing returns The Ronald Press Company, 20 Vesey Street, 
New York, is the publisher; price $4.00 per copy. 


IRVING TRUST PROMOTION. 


WittiaM Feick, who has been appointed Assistant Secretary of the Irving 
Trust Company, is one of the most popular men of the younger generation of bank- 
ersin New York City. Mr. Feick entered the banking business in April, 1911, asa 
messenger of the New Netherland Bank. In 1914 he joined the Credit Depart- 
ment of the Broadway Trust Company (now the Irving Trust) and has made the 
Credit field his particular specialty. 

His activities in New York Chapter of the American Institute of Banking have 
served to widen the influence of the organization of which he is a graduate and a 
member of the Board of Governors. Mr. Feick last month enlisted as a student 
flier in the Aviation Corps and expects his assignment in the very near future. 


BANK AND PUBLIC HOLIDAYS. 


The Guaranty Trust Company of New York City has compiled and is distribut- 
ing a most valuable booklet which gives the legal holidays for 1918 in all of the 
important countries of the world. The value of such a compilation to bankers, 
merchants and manufacturers engaged in foreign trade is apparent. The book, 
which contains about 150 pages, is divided into two parts. The first part is in the 
form of a calendar for the year 1918 and under each date is given a list of the coun- 
tries in which that particular date is a holiday. In the second part of the book the 
different countries are arranged alphabetically and under the name of each country 
is presented a list of the holidays observed in that country throughout the present 
year. 


INCOME TAX PRIMER. 


The Liberty National Bank of New York is sending out a pamphlet entitled 
“The Income Tax Primer” which contains 107 questions, covering some tax prob- 
lems with the answers to these questions, prepared by the Treasury Department. 
At this time, when attorneys are appealing to banks for assistance in solving income 
tax problems presented to them by their clients, the pamphlet issued by the Liberty 
is bound to be appreciated by every one who is called upon at this time to file a 
return of his income for 1917. 
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COMPARATIVE NEW YORK BANK STATEMENT. 
The following table shows the loans and deposits of the associated banks, reported to the Ney, 
York Clearing House for the week ending January 6, 1917 and January 5, 1918, respectively 
together with a computation of the proportionate increase or decrease of deposits for the year 


BANK 


Members of Federal 


Reserve Bank. 
Bank of New York 
Bankofthe Manhattan Co. 
Merchants National... .. 
Mechanics & Metals.... 
Bank of America 
National City 


Chemical National 
Atlantic National 

Nat. Butchers & Drovers 
American Exchange 


Nat. Bank of Commerce.. 


Pacific Bank 

Chatham & Phenix 
Hanover National....... 
Citizens National 
Market & Fulton 


Metropolitan Bank 

Corn Exchange 
Importers & Traders.... 
National Park 

East River Nat 


Second National 
First National 
Irving National 
New York Co. Nat 
German-American 


Chase National 
Germania 

Lincoln National 
Garfield National 
Fifth National 
Seaboard National 
Liberty National 


Coa! & Iron Nat 

Union Exchange Nat.... 

Nassau Nat. Bank Bklyn 
State Banks not 

Members of Federal 

Reserve Bank. 

Greenwich Bank 

Peoples Bank........... 

Bowery Bank 


Fifth Ave. Bank 

German Exchange 

Bank of the Metropolis. . 
West Side. 


N. Y. Produce Exchange. 


State Bank 


Loans and 


Discounts 
Average 
1917 


$35,319,000 
40,073,000 
22,673,000 
118,666,000 
34,515,000 
397,460,000 


39,148,000 
12,489,000 
2,614,000 
80,708,000 
220,952,000 


6,937,000) 
67,427,000 
126,647,000 
28,346,000 
11,135,000 


15,325,000 
94,345,000 
35,500,000 
148,163,000 
2,001,000 


18,054,000 
156,608,000 
78,031,000 
10,824,000 
6,523,000 


203,918,000 
6,569,000 
18,238,000 
9,663,000 
5,657,000 
41,263,000 
47,153,000 


10,729,000 


11,957,000 
10,267,000 


15,345,000 


25,886,000 


Loans and 


Discounts 
Average 
1918 


$43,974,000 


99,220,000 
318,992,000 


10,517,000 
70,833,000 
139,527,000 
34,283,000 
10,231,000 


20,256,000 
109,589,000 


12,430,000 
12,762,000 


Legal Net 
Deposits 
Average 

1917 


$34,010,000 
47,506,000 
19,607,000 
134,614,000 
34,469,000 
433,245,000 


34,462,000 
13,241,000 
2,441,000 
85,517,000 
239,751,000 


6,523,000 
72,505,000 
145,207,000 
e 27,892,000 
11,859,000 


14,744,000 
106,049,000 
32,702,000 
153,062,000 
2,858,000 


15,516,000 
154,633,000 
87,878,000 
10,920,000 
6,824,000 


228,467,000 
6,746,000 
20,773,000 
9,939,000 
5,963,000 
49,290,000 
56,674,000 


10,698,000 
11,736,000 
10,005,000 


13,974,000 
3,116,000 
3,741,000 


19,142,000 
5,104,000 
14,417,000 
4,771,000 


16,585,000 
29,235,000 


$2,448,411,000 |$2,713,791,000 


Legal Net 

Deposits 

Average of 
1918 Inc. Dec 


Deposits 
Per cent 


$35,722,000) 5. |.... 
45,624,000) .... 
17,608,000) .... 

163,940,000)21.7|.... 
30,086,000) .... 

570,038,900)31. 


52,707,000/52. 
14,131,000) 6.7].... 
2,079,000)... .. 
95,253,000)11. 
270,997,000)13. 


10,530,000)/61 . 
75,050,000) 3. 
144,904,000) . . . 
29,761,000) 6. 
12,392,000) 4. 


20,608,000)39. 
113,942,000) 7. 
27,781,000)... 
156,937,000} 2. 
3,309,000}15. 


17,076,000)10. |.... 

154,006,000}....) « 

92,950,000) 5.7).... 
9,361,000}... 
5,405,000} .... 


255,753,000}11 . 
16,338,000) .. . . | 
9,519,000}. . .. 
6,289,000) 5. 
49,853,000) 1. 
63,117,000) 11.: 


11,324,000 
12,816,000) 9.2).... 
9,853,000)... . 


ee oe ee 


14,555,000} 4.1]... 
2,851,000)... . 
3,862,000] 3. 


17,678,000)... .| 7.6 
5,799,000} 13 .6}.... 

13,538,000)... .| 6. 
3,845,000)... .|19.4 


19,079,000}15. |.... 
27,312,000)... .| 6.5 
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